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TheThird Dtfendant has filed an application to have the Attorney General struck out &om the 

procoedings. In support of that application an affid~t has been filed byMr Cowan, who was 

previously Secretary of Works for the Ministry of Works but retired from that position on 

9 Pebruary 1995. He is now a consultant to the Ministry of Civil Aviltion. Consequently as at 

the date ofsigning theaffidavit Me Cowan has. no connection with the l\iinistry of Works which, 

in the present proceedings, is represented by ~e Attorney General, the Third Defendant. 
,_	 \ ~4.,,-

The background to these proceedings relate to bulldozing work undertaken by the First and 
, ' 

Second Defendants on their respective sections using Ministry ofWorks machinery operated by 



Ministtyof Worksemployees; supervi$ed bya Ministry ofWorks supervisor; andauthorised by 

the Honourable Minister roo Matapo, a DeputyMlni$ter ofWorks_ The filet that the Minister 

was also a Deputy Minister ofWorks was revealed in the Course oran international conference 

can beIri.ns earlier this morning. Theotherdetails just recited are contained and confirmed inMt 

Cowan's afIldavit. 

Henow aUeges thatthe procedure when hewas Secretary ofWorks for theMinistry was that the 

work undertaken by the Ministry ofWorIcs empJoYee$ and supervised by another employee would 

not have been undertaken without the prior oonscnt or the Minister of Works. In this cue, 

however, we do have the consent ofthe Deputy Minister of Works. The purport ofMr Cowan's 

affidavit, therefore, isover-ridden bytheHonourable Minister Matipo's consent which is referred 

to inMrCowan's affidavit. 

Of'more signi&anoe however, is that we h.&ve no information whatsoever from the two Ministry 

ofWorks employees, a Mr Kufi and 8 Mr Teura. We have no information from the Supervisor 

Mr Tutal, Finally we do not have any information from the Minister, and as to the form of 

consent that MrCowan refers to inhis affidavit. 

What we do have is that two employees of the Ministry ofWork$, under the supervision ofa 

supervisor, and with :Ministry ofWorks equipment, and authorised by the Deputy Ministerof 

Works, proceeded to undertake excavation and bulldozing work on sections adjoining that section 

owned and built on by the PlaintUt: and thatnowas a result the Plaintiffs section is in serious 

danger ofsubsidence and erosion. 

There aro two engineering reports which confirm the remedial work necessary in order to prevent 

serious damage occurring to the PlaintifF$ property. 

In the course of the International Conference call this morning, :Mr Lynch indicated that he 

intended to file. similar application to that tiled bytheThird Defendant for the purpose ofhaving 

his cUent, the second Defendant, $trUck out fi'om the proceedings.. lvfrLynch explained that the 

pwport of an affidavit which he would be preparing for the Second De&ndant was that the 

section belonging to the Second Defendant was twice removed from the section owned and 

bulldol;ed by the FirstDefendant. and was three timesremovedfrorn the pj8intiW$ section. Me 

Lynch submitted that in thosecircumstances the section of the Second Defendant was too far 
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removed from the cause ofaction complained ofby thePlainilifand as a consequence was entitled 

to have his client dismissed fi'om theproceedings. 

Mr Lynch does not contest the affidavit filed by Mr Cowan whereby Ministry of Works 

empl~ supervisor. and machinery ~ used in dearing thesection of the FirstDefendant and 

ofhisclient, who by their namet are either brothers or related. The fact that thereis a section 

separating the sections owned and cleared by the First and Second Defendants is. in the 
circumstances at present prnaiIin& of no consequence. Asl\{r Gibson pointed out in the course 

of the preeeedings, theFirst and Second Defendants arecharged withtrespass of the roadway 

leading to the Plaintiff's property in the substantive proceedings. Consequently there are no 

grounds, in my opinion, for discharging the Second Defendant from the present proceedings, 

although inthecourse othearing thesubstantive argument and evidence theremay well be atime 

in theQOut'Se ofthathearing when Mr Lynch could make a further application. A3 at the present 

limo his application for discharge of the Second Defendant must be disallowed. 

Reverting now to the application byMiss Maki onbehalfofthe Third Defendant, thefact thatMr 

Cowan h8s confirmed that there were two Ministry ofWorks oporator., plus a Ministry of Works 

BUpervisor; and that thework was authori~ in some fUhion which has not been disclosed bythe 

Deputy Minister of Works, there is no justification whatsoever for dischargina the Third 

Defendant. This work was carried out by Ministry of Works employees in the course of their 

employment andunderthe direction of the Deputy Minister. 

Aetordingly that application fordischarge ofthe Third Defendant is disallowed. 

The Plaintiff'is entitled to costs against both the Second Defendant and the Third Defendant on 

these proceedings. 10befixed by theRegistrar. 

Dillon S. 
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