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TE,\ -:.'j IG RON~ O OF Rarotonga , 
Businessman 

AND	 TE AU 0 TONGA KONITARA ,	 VAKA a statutory body constituted 
pursuant to the Rarotonga local 
Government Act 1997 

DEFE1\TDANT 

Judgement of the Chief Justice 

Dated this {5 day of f)W" 2GOl. 

This is a claim by the Plaintifffor damages for wrongful dismissal from the position of Chief 
Administration Officer of the defendant. The damages claimed include the sum of $82,273.49 for 
the salary for the full term of the contract of employment to 28 June 2003 and the sum of 
$2000.00 for injury to the plaintiffs reputation and his feelings and stress anxiety and humiliation 
for his dismissal. 

The defendant while admitting the basic facts on which the plaintiffs claim is founded denies that 
there was a wrongful dismissal but asserts that it was entitled to review and vary the contra ct of 
employment and that the plaintiff unreasonably refused to consider a review. Furthermore the 
defendant asserts that the plaintiff breached the terms of the contract entitling the defendant to 
terminate the contract zt the time and the manner it did. 

The basic filet" of the case were not in dispute . The plaintiff was employed by the defendant as 
Chief Administrat ion Officer on the terms ofa written contract dated 28 June 1999. That contract 
was prepared and typed by the plaintiff The terms of a draft also prepared by the plaintiff were 
discussed by the Council. The final document was approved by the Counc il and signed on its 
behalf by the Mayor or Konitara Tutara Mr. Upoko Keu . 
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The term of the contr<1Ct was three years expiring 28 June 2003. The emoluments ofthe position 
were a salary of $30,000.00 per year to be paid weekly, a rental of$123 per week for the use of 
the plaintiffs furniture premises and equipment and a weekly petrol allowance of $20.00. Wages 
ere to be paid every Friday for the five working days commencing on Wednesday and ending on 
Tuesday. The working hours were to be 8 am to 4 pm Monday to Friday. As well the plaintiff 
was to be entitled to annual leave of21 days, sick leave of21 days, bereavement leave of 3 days 
and all statutory holidays. 

A further benefit for the plaintiff was that the defendant was to purchase for the use of the 
plaintiff a cell phone" for the purpose of receiving incoming calls only in dealing with the 
business of the Vaka:"_ . 

The plaintiff had the right to terminate the contract on two weeks notice. The only express right of 
termination by the defendant was in these words: 

"If the employee is proven unable to carry out its (sic) duties, due to reasons of sickness 
and others, the employer shall give the employee one-month with pay to allow time to vacate the 
position" 

Clause 12 provided that amendments to the agreement" shall be reasonably made and can only 
become effective if agreed upon by both parties." The next and final clause read: 

" This agreement shall be reviewed at the end of every budget year from the signing date" 

The plaintiff took up his position under the contract. He had been working previously in a printing 
firm Are Printing Ltd which was owned or partly owned by him. It was understood that those 
businesses would continue with the plaintiff participating in it. To this end the premises used by 
that business was to be used by the plaintiff to carry out his Vaka duties. 
He was also involved in a firm Island Friends which provided consulting advice. The fact that he 
and his wife had an interest in this business was not known to the Council 

On 18 August 2000 the Council met and resolved that the salary ofthe plaintiff be reduced to 
$18000.00 per year and that he be employed on a part time basis, that the arrangement for the use 
of the plaintiffs premises be cancelled and that new premises be sought at another place. There 
followed a meeting of members of the defendant with the Secretary of Intemal Affairs. The 
members ofthe defendant again agreed that the contract be varied as resolved on the 18th August 
but with the additional cancellations of the petrol allowance and the cell phone and 
reconsideration of the plaintiff's entitlement to terminate the contract, . 

On 3pAugust 2000 the plaintiff received a notice signed ~y the Mayor Mr Keu and the Metua 
Konitara Teokotai Tuaivi, Matapo Oti and Tekura Potoru. "The notice headed Notice of 
Termination read as follows: 

"As agreedin a meeting today, we the Undersigned do hereby givenYou one month or 30 
days notice for the termination of your employment as Chief Administration Officer ofthe Office 
of the Te Au 0 Tonga Vaka Councils. As of this date your salary remains on full pay until the 
expiration of30 days with payment ofwhatever leave due to you. All office equipment are to be 
moved to our new premises forthwith" 

It is agreed that with that notice the plaintiff's employment was terminated. That notice was not 
justified in terms of the contract. The defendant had no right under the contract terms to dismiss 
the plaintiff in thatway. It can be justified either on the grounds that the contract contained 
provision for reasonable review which the defendant had undertaken in reducing the salary and 
cancelling the various terms mentioned above in the meetings in August or on the grounds that the 
plaintiff had misconducted himself sufficiently gravely to amount to a repudiation ofthe contract. 

The defendant put forward evidence, which was intended to explain some of the background to 
the making of the contract. There was a dispute as to how the plaintiffwas approached, whether • 
he or the Mayor suggested the sum of $30000.00, the way in which the contract negotiations were 
handled and the relative sophistication or lack of it ofthe parties. In the end the contract stands to 
be read and construed as it was written and accepted by the parties. None of them sought legal 
advice and no doubt the contract favours the plaintiff as employee and drafter of it. It is not by 
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~ ~ p d ~L :.: C-\" ~' ; '; ; (:~d~; .v::; : !-: v.crc n ; :~ ip ;) tI l:: r .: ~ t of ~ ~ ~ ~ council premises . "f ile r~ s t orthe outgoings 
were gr ants :'. lid projec ts tot <: ! : ; I1~ $205,000 of wh ich the ite m \ 'aka P ~'oj C'ClS amount ed to 
$ 110,000.00. A !i. !1~ hcr d r;:n budget which it was said was prepared by t:~ .:; plaintiff showe d a 
reduced total expenditure at $ i 03 ,762.00. That included the salary of the Chi ef Administration 
Officer at $ 18,000.00 for the year. Th e grants and projects were no more than $ 17,000.00 . 

The income of the Council was nnd is bu lk fundi ng thro ugh the Governm ent. What was projected 
for that was not forthco ming. In the first months of the plain tiff' s employment there were 
add it ional funds availab le [rem late payments from the previous year which enabl ed him to 
maintni» expe nditure at budgeted figures but as the reduced bulk fund ing becam e effective the 
bud get coul d not be maintained. This wa s the reasonfor the reduced budget fo recast and the 
Councils' move to vary the employment contract by reducing the salary and th e terms of 
employment to a casual one. 

It is the de fendant' s claim that it was entitled to review the employment contract and that the 
plainti ff unr eason ably refused to accept the pro posals made by the defendant. Thi s claim is 
founded on the last two clauses in the contract document. That there wa s an entit lement to review 
the co ntract as expressed at th e end of every budget yea r is clear. B ut amendments to the contract 
had to be reasonable and they only became effective if accepted and agreed upon by both part ies. 
This do es not authori se a unilateral var iat ion. It requires a review process and an agreement 
between the parties . 

More import antly the review and thus the amendment to the contract was to be reasonably made . 
That means that the ame ndm ents themselv es had to be reasonable . No doub t that could include a 
reduction :11 ;;:;lary bu t it would have to be reasonable in the circumstances o f the case as 
evidenced by the budget and the fu ~u re of the Counc il affai rs. What wa s proposed was not in my 
opinion reasonab le, A reduction from $30,000 to $18,000 is substantial and coupled with the 
cha nge in statu s to casual employment and the los s of the other benefits sug gest ed put the whole 
variation outside the properly appli ed tenus of the contract. In my judgment the plaintiff was 
ju stifi ed in re fus ing to accept the proposals made. That defence fails . 

TL·' d(,:cnC:1 11 t's claim of miscon duct by the plaintiffjustifying dismissal are based on a number 
of actions and circu mstances which need to be dealt with separately. It is necessary to note 
however that it is the overall effect of such ac tions and conduct which have to be wei ghed to 
sat isfy the onu s on th e defendant. As I have said the question is whether the conduct is 
suffi cient ly grave to amou nt to a repudiation by the employee of the contract. It is also relevant to 
note her e that the de fendant em ployer may rely on grounds of dismissal , which are discovered 
subsequ ently to the act ual dismis sal. Thi s is of importance here because the investigations and 
inquiries 01' counsel have brou ght to light an umber of the items of conduct which are now 
complained of and which where unknown to the council and its members at the tim e the plaintiff 
was d ismissed. 

The first of the items and perhaps the most import ant was the allegation that the plain tiff had used 
h i" posit ion for private gain w ithout disclosing his personal interest s to the defendant. It is all eged 
that this was a breach of his fiduciary obligations and was a breach of the Secret Commissions 
f\.ct 1994/905. 

This aros e c ut O[ !:lC plaintiffs involvement in the prep aration and promotion of a management 
plan . Th e purpo se of the plan was to allow the.Vaka cou ncil to have a clear work program and to 
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employee of AI'':: Printing but he J iJ not receive the fu ll amount of the invoice . A substantial par t 
of tile amou nt was received by the plainti ff himself for his own use or for the use of his printing 
firm. 

The council was aware that the printing Iirrn was the plaintiff' s. The quo te for the printing was 
put to the council through the plaintiff and was accepted. It is surprising that there was only one 
quote particularly as the projec t pian referred to advertising for the assistant and appeared to 
contemplate advertising or quotations from qualified consultants for the work done by Island 
Friends. That that linn was to do this work was set out in the project but it was not known to 
coun cil that the plaint iff was involved in the firm and thus would benefit directly from its 
employment. The employment of Mr Sila in the project was again not disclosed to the council 
beforehand. The Council was not aware that he was an employee of the pla int iff The fact that the 
account for his work was it seems inflated to provide an additional gain to the plainti ff through his 
association with Mr Sila was equally unknow n to the Council. 

In cro ss-examination these matters were put to the plaintiff as being improper conduct which he 
knew to be improper. The impropriety being the obtaining a profit and gain secretly and con trary 
to his duty to the council as a principal servant of it. The plaintiff denied any knowledge of such 
impropriety or of any duty to the council which might make such secret and gainful operations 
contrary to that duty. Tlind it difficult to believe that the plaintiff as a business man and an 
educated man would not know that any employee has a duty to devote himself to the interests of 
that employe:' and not engage in business secretly to make a gain out of his separate operations 
which arise only throu gh his employment. Whether he knew or not the conduct engaged in 
t!lrough the Island Friends linn and the use ofM r Sila to feather his own nest were clearly outside 
and beyond the !im;~ ~ of proper conduct as the Chief Administration Officer of the Vaka. 

This conduct seems to breach the provisions and prohibitions of the Secret Commissions Act as 
well. Although the plaintiff may not have been aware of that Act he must be aware that ignorance 
of the law docs net excuse :~ le breach of it. This is a further reason for disapproving his conduct 
:1 :·.d operations ;,' relation (0 the project. 

It is relevant tn note here t!lal the account for Are Plillting was paid by the council hut the printing 
was never carried out. The reason for this was that the Mayor did not approve and sign the 
acknowledgement I'::ge in the document because he did not agree with the wording of it. I would 
have [' ,cu::;ht tbat that was a matter for the Mayor and not for the CAO or the printer. It seems in 
the result that the plainti ff has received a windfall which is undese rved. 

The second complaint :l;~ i nSl the plaintiff arose out of his use of the cell phone. As I have noted 
that was provided for lise in his offi ce as CAO and.for receiving inward calls only. The purpose of 
this was to ensure that the plaint iff could be reached at all time s even when he was out of his 
o ffice, 

There was produced to the Cou rt copies of the Telecom account for the used of the cell phone 
from I November 1909 to 26 March 2000. The detailed breakdown showed the date, number 
called, time and charge for each individual call made and showed separat ely the incoming calls. 
The evidence from this is clear that the phone was used substantially for outgoing calls. A number 
of these are to the Vaka Council number and to the number of the Mayor . Thou gh not strictly 
within the terms of the agreem ent there could be no real complaint about these calls, as they must 
be P ~C~U l1h j to be on Council business. However a substantial number of calls are to the numbers 
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of Are P:'in:ing :1 :1(i t t l the p' ::il1i it:s pcr:'o:1,,; number, Since the printing office W3S ::150 used as 
the. ; ', ~ : ; i , \ t: rr s base Ior tl:c council wor': ,1"; ic mav be some difficulty in ascertaining if these calls 
were for C0 111~c:ii b:i< :::"i<; or the !,i:,::; ;:IT s printi,;g business. The calls to his personal line arc 
clearly in breach cf :lis :JVig::t:O:1UI!l1cr the employment contract. 

Tnote that there arc a large number of other outgoing calls to unidentified numbers which arc 
unexplained but are strictly contrary to the terms of the employment contract. 

The plaintifldid not (0 my satisfaction explain these calls when they were put to him. He was not 
able to explain why he had not paid for his personal calls , The implication must be that he ignored 
theterms of the contract and used thecell phone at will as ifhewas entitled to do so, That was a 
deliberate breach of his obligation. 

It was claimed against the plaintiff that he had failed to comply with his obligation to work an 
<..:l l:jhl hour day, The part icular complaint on this head was that he was difficult to reach at the 
office or on his phone. The implication being that he was spending an undue time on his own 
affairs and businesses. 

The arrangement between the council and the plaintitTwas always going to be difficult to track. 
To employ someone who is entit led to spend time on his own affairs and busine ss meansthat 
inevitably he ,,,,i11 spend time on his own affairs at a time when the councilor the Mayor and 
others will expect him to be available and workin g for the council. Of course the contract 
specified the working hours from 8 am to 4 pm. nut occasional departure from that could not be 

. deemed unreasonable, Witnesses for the council said that there were frequent occasion s when 
. i . . .. they were unable to reach the plaintiff but without any specific times or dates. Tam not satisfied ' 

that the plaintiff s conduct on this point is such as to amount to a breach of his obligations. 

The relations between the council and the plaintiff deteriorated during the time of employment. 
The council became suspicious of the plaint iff and began to think that he was preferring himself 
and his own interests to that of thecouncil -As the income of thecouncil dropped theplaint]IT took 
measures to reduce the outgoinvs. That included the cancellat ion of payments to the councillors 
and attempts to reduce and cancel car rental payments. 'While doing this the plaintiff continued, 
w:t::':.ut reduction, the payments :1nd allowa nces to himself and his printing business for the usc of 
the premises, In the end the council could r.ot afford a CAO at the rate and terms agreed upon 
origin:l:ly, There was 11 feelin g among the councillors that the plaintiff was not working for the 
council but fer himsel r. The arrangement between them was no longer sustainable. 

Whatever reason or motive brought the council to the point of dismissal the question for me is 
whether the plaintiff so conducted himself as to justify dismissal. The justification may appear 
afterwards but of course must have existed and amount ed to a breach and in effect repudiation of 
the co.urrct, 

Weighing t:te conduct of the plaintiff overall and having regard particularly to the evidence of the 
obtaining of' private gain through his office secretly and contrary to the interests of the council and 
his deliberate and flagrant misuse of the cell phone I have concluded that the plaintiff did in the 
course of the employment contract breach his obligations as an employee to such an extent as to 
justify his dismis sal. The plaintiff's claim must fail. 

There will be judgment for the defendant. The defendant is entitled to costs and disbursements 
and witness expenses to be fixed by the Registrar. . 


