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Introducticn

1. This is an application for a declarstory order, The.apgiicant sesks orders pursuant {0
sactions 2, 3 andfor 9 of the Dedamatory Judgments Act 1894 dsclaring that ths
terms set out in s.108A{1}(b} and (c) of the Properly Law Act 1852 (inseried by tha
Property Law Amendment Act (No.35) 1995-96) are implied in a Deed of Lease
dated 5 July 1985 between Terampana Tinean {now decsased) and the First
Respondert, anid in all subsequent assignments of the Deed of Lease.

2. The application was amendad by consent to exclude from its ambit appiications
refating to the determination of a rental sum in the svent this Court mads the above

declaratory order.

Section 1064 of the Property Law Act
Secticn 108A of the Property Law Act came intc fcrce on 1 Janueary 1997, 1 provides:

“106A Further ccvenants inofuded ormmffed in {feases

{1 In every lease of Native freehold fand and for the permitted use of commercial
or indusirial business or enferprise there shall be included, and if not
included, implied, the following covenants by the lessee, for himself, his
exscutors, administrators and assigns - ‘

(5 that where commerciglly appropriate the lesses wii pay fo the lessor a
* goodwili payment at the commancement of the term of the jease;
(b)  thatthe lessee will pay fo the lessor the greater of:

i a fair and reasonable ground rent; and

¥ & percentage of the ennual gross tumover of aff or pari of the
aciivities of the business or enterprise for which ihe fand is
being wifised, such percentage o be negotiated balween the
parifas;

fc)  that the ground rent pavabie by the lessee pursuant lo the lease shafl
bha reviewad at intervals of not mare than five years, with the ground
rent folfowing review to be as agrsed bslween the parties or falling
agresment as determingd by on incensndent arbitrator or by the High

Caur,
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3.

(2}

{c)

&)

ihat the lessse will give {0 the iessor reasonabls opportunily to

perficioate as starsholder on usual corwrercial terms in the business

o enterprise for which the land is being utifised;

that in the svent of the sele or propossd sale of lhe business ar

ertterprise for which the land is being utiised (including any sale or

disposition of any share in a company operating such business or
enferprise which would afier the effective control of that company) —

i the fesses will give to the lassor the right of frst refusal fo take
the ass@nmeht of the fessee’:;‘ inierest pursuant to the lease,
or the transfor of the shares, on the ferms of the proposed
sale, and any such sale shalf be deésmed fo be condiiipnal on
the non-sxerciss of the right of first refusai;

i following sefflement of the sele the lessee wil pay to the lessor
a percenfage of the nst sale proceeds of ihat enterprise or
business and the jessor’s erdifiement pursuant {o this
subglauss shall rank subsequent fo any secured creditors and

in priorlfy to any unsecured credifors of the lessesa,

Fhis saciion applies:

(a)

(&)

(6}

to leases for a term commencing on or afler the 1% day of January
199}7;- and

to leases renawed or extended, pursuant fo subsections 469(3) and
489{4) of the Cook fsifands Act 1915 and ifs amendments, for a term
commsncing on ar after the 1% day of January 1997; and

with affact from 1 January 2007, to leases for a tenm sommsncing
prior té the 1 January 1 99?; which leases shali be varied 0

‘fnéorporat’e the covenants listed in subseclion (1} of this section.”

The Applicant {Mrs Lineen) is the sister of the First Respondsnt {Mrs Macquarrie).

Mrs Linean fives in New Zealand. They ars the daughbers of Teramosana Tinfrau and

succeeded her as landowners of fand including land known as Vaitamanga Section

88F1 Arorangt (ihe “Arorang Jand®). This succéssion ccourred on 9 March 1864,

The Arorangi land was ieased to Mrs Macguarnis pursuant to a Deed of Lease dated




5 July 1985 af a rental of $1.00 psr annum for 2 tamm of 80 ysars (“the Lease™. Ond
July 1887 the lease as it relsted to part of the land (8948 m®) {“the Beachfront”} was
assigned or subleased to the Second Respandent, Vaitamanga Holdings Lid {“VHL")

a company in which Mrs Macquarrs and ber children have inierssts.  In November
1997 VHL subleased the Beachfront to Crown Beach Executive Villas Lid. That
somparly went into recelvership and the receivers sold the Beachfront lease, as pari
of the business of Crown Bedeh Executive Villas Lid, fo South Pacific Resoris Lid
("South Pacific”}. The Deed of Assignment dated 28 July 2000 of the Beachfront
isase from Crown Beach Executive Villes Lid {in receivership} fo South Packic was
produced. ' '

Cc;.pies of the following documents were produced:

» Desd of Lease dated 5 July 1955 hetwsen Tersmosna Tinrau and Mrs
Macguarie (the Lease). _

» Deed of Assignment of sublease dated 28 July 2000 between Crown Reach
Executive Villas Utd {in recsivership} and South Pacific {the plan nurooring o be
annexed to this dead was not annsxed o the copy produced).

Nebther the Deed of Sublease dated § July 1897 from Mrs Macquarrie to VHL, nor
the Deed of Sublease dated 4 November 1997 from VHL to Crown Besch Exasutive
Vitlas Ltd {in recehership}.was produced. The information as to the contenis of thoss
afrangements has been gleanad fom the récitais in the Deed of Assignment of
Sublease for Crown Beach Villas Lid {in receivership) to South Pacific and svidence

n

of tho parties.

The i_eése between Mrs Macquarrie a5 Lesses and her mother as Lessor includes,
in addition -to ihe Beacﬁﬁ‘ont fand, a further 1.1546ha of non-beschiront land on the
cther side of the road to the Beachfront land. Othér terms of the Laase are:

Rental: For and during the first ten years an annual rental of $1.00.

' Rent Reviews: Ten yearly. Annual rentals to be agreed but falling sgreement
to be fixed by aerbitraticn in accordanice with the Arbifration Act 1808 such
rentals to be hased upon then curvent marke! rentals for comparable iant
excluding ali improvements effecled to the land by the Lassee and the terms
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10.

canditions and provisions of the Leass but {0 be not tess than the annual

rental payable for tha Preceding ten years; “provided Howsver thet sHch
reviews shall take info zocount whether the Lesses is related fo ihe
tandowner ar is a lsndovmar,

Usg of Land: The Lesses may use the land for residential purnases and/or
commeicial purposes and purposes ancillary thereto.

The Lease was confimed by the High Courf by Ceriificats of Confirmation dated 19
August 1985,

Mrs Macquarrie says that VHL subleased the Beachfront Jand to Crown Beszch
Executive Villas t4d for o uonslderatsan of $250,000.60 plus VAT, The subl lease
included her house and flatf valued af 1 80 000.00. Mrs Macquarrie then purchased
a unit from Crown Beach Executive Vitlas Lid for $150,000.00 pius VAT. She alsg
deposes that she paid $30,002.00 1o Mrs Lineen for the lease of the beack resarve
and else paid o a Mr Stenson épproximately $6.000.00, In addition she paid the
legal cosis on the transactions. Ris Linsen's snderstanding of this irensaction differs
in relation to the details of tHs consideration fer the unit. However nothing tums on
that here.

It is common ground that a hotel and vilig complex has been erected on the
Beachfrant land and is run as a business conger, '

The Deed of Assignmeni dated 28 July 2000 o the Beachfront lease recitss Crown
Beach Exscutive Villas Lid (in receivership) ag agsignor and South Packic as
assignee. |t was approved by the Leases Approval Comemtttes on 28 July 2000, The
Deed records the fransfer to South Pacific of the Beachfront fease plus 802mé of
resenva land thei is also recorded as having besn isased oy Mrs Macguarrie as

landowner io VHL and thence from VHL to Crawn Beach Exesufive Villzs Ltd. The

detzils recorded in the Cert,f‘cat._ of Aﬁprovai issued under the Leeses Restriction
Act 1976 are:
Land: Vaiternangs Sactions 856F1 in tha Tapere of Tokeray, Arorang? District,
Raroionga.
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13.

14,

Annual Renfal: The crealsr of $5,000.00 or one and 2 heff percant of the

gross income of the Lasses.
Cansideration: £2,393,247.00,
Term of Alienation: 60 ysars computed from the 1% day of August 1985,

Mrs Macquarie says she receivad nothing from this assignment of fease by Crown

Beach Executive Villae Lid {in rscaivership} ta South Pactfic.

WHL receives the rentz| paid pursvant to ihe subleass to South Pacific.

| note that the Deed of Assigntant purports to assign to South Pacific the land for
the unexpired term of e head leases. - The Deed recital records however that the
sublease to the assignor (Crown Beach Execuiive Villas Lid {in rsceivership)) is anly
for the unexpired form less one day. VHL ’iherefare'épparemiy providad 2 sublease,
rather than an assignmant of the Lease o Crown Beach Exécuﬁve Villas Lid. In @um
Crown Beach Executive Vilias Lid {n réceivﬁrship} gould provide an assignment only

of that sublazse to Souih Paclfic.

in summary the chronology, relating to the transactions with the Leass s

5 July 1885 Daed of Leass of the Arorangi land from Teremoana Tinirau
(=8 Lessor} io Mrs Macquarrie (as Lesses) {the Lease),

Native Freshold land leabe for 60 years from 1 August 1385

5 March 1854 Mrs Macquarris and Mrs Lineen succsed thelr motter,

Teremcanz Tiniray, 8s Lessor undsr the Lease.

8 July 1987 Deed of Assignment of 9,709m? being the Beachiront land
Mrs Macquarmie to YHL.

29 Dgioher 1867 Dsed of Lease io VHL (ss Sublessor) of 902m® of ressrve

land.

4 November 1937 Dead of Subleass by VAL o Crown Bzach Executive Vitles Lid
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of the reserve land and the Beachfront fand for the remainder

of the ierm of the head leasss less one day.

The lease amangament between Mrs Macquarrie and VHL is variously referred to as
an assignment, in the recitals, and 25 a subleass by Mrs Macqguarie and her
coungel. As the primary documeant has not buae.n‘pruduced I am unable io reach a
conclusion as to whefher thet amangsmant is an assignmeni of the Lease or a
sublease to VHL

The Respondent’s Case

6.

17

18.

Mrs Macquarmie says that Mrs Linsen aiso received proparty from their meihier in
1883. A copy of the arder granting the Right of Gcc'apati_on for that property was
praduced by Mrs Macquarrie. It records: .
Date of order: 28 April 1983
Land Deseription: Nikao Section 108A, Avarua

Argar 1.4346ha

Use: Dwelling house, sommercial, agricultural and industria! activities.
(the “Nikao fand™).

Teremoana Tinrau subsequently also granted a tease over the Nikzo land o her
daughter, the Applicart, Mre Linsen. The teievant Deed of Lease s daled 4 April
1993 and the Certificate of Anproval was granfed on 30 Abréi 1983, i is for a tem of
60 years from 1 Aprit 1883 at an annual rental of $1.00 reviewable five yearly. {talso
racords that the land may be used for residential, commmercial or agricultural and
ancillary purposes. The lease covers 1.2284ha comprising two parosls which are
part of the Nikao land, but does not inclugde a third parcal included in the Righi of
Dccupaﬁ.cn Order. The Cenificate of Confirmaiion is dated 13 May 1933

Mrs Macquamiz says that the leases 1o her and her sister, respeciively, are on terms
and conditions ususl in jsases o femily members. She says it was never intended
that Mrs Linesn would banefit froms her Beachfront leass nor would Mrs MoQuaimis

banefif from her sister's Nikac land fdght or leasa.




18, Mrs Brown, Counsel for the Respondant, makss four main submissions:

L the Lease Is a fandowners lease. it should be treated differently from
lemses fo non-landownsrs where goodwill is paid and a market remal
is nomnally sfipulaied. She points 1o the annual rental of $1.00 and
the stipulation that the rental review "sha¥f feke info account whether
the Lassee is rafated to the landowner or Is the landowner”,

ii. that the Applicant Is really se,eicing a share of the rental that VHL
receivas from South Pacific. As this rental is pursuant to a subleass i
is not a fease of Native freehcld land, therefore s.1084A cannct apply to

inciudz the specified tsrms into the subleaza,

it that bacduse of the mother/daughter refationship the ground rentai
was fixed at $1.00 which in the circumatances is a fair and reasonable
ground rental, The parties mother's Wishes as ‘o the distribution of
her land betwsen her daughters should be given weight. No goodwill
was paid at ths time the Lease was granted.

iv. that s.106A(1)(c) only raquires the Deed to be varied to incorporats
the covenants fisted in 5.108A{1). 1t does not give the Court power to
derermine the matiers sofamred to in 5.106A(1).

Z0.  The points in submissions (i} and (v} are not now reievant to fhis case. Al the
outset of the hearing the Applicant amended the application, by consent, to imii it to
@ declaration thai the terms sst out in 8. 108A(1){b) and (c} are implied in the tease.

Declarafory Judgment
21 Section 3(1)}(b) of the Declaratory Judgments Agt 1924 aliows an applisation for &
dectaratory judgment where any persom
*(b}  claims te have acquired eny righl under any such snaciment, deed, witl
docurnent of title, agreement, memarandum, arficles, or instrument, or o ba

in any other manner interesied in the construction or validity therecf, suck
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25,

28,

2

person ray apply to the High Court by origingilng summons for 2 declarsiory

order defermining any [enaciment] ..., or of any part thereof.

Undér s.4 any declaration has the sams effect 25 a like declaration in a judgment and
s¢ binds tne persen making the application and &l persons on whatn the application

has been servsd,

The jurisdiclion io grant the dsclaration is discretionary. The Couri may, on any
grounds which it desms sufficient, refuse to give or make the order,

As o matier of gensral law, W'%thin ihe limits of their jurisdiction, and subject to any
express stafulory pravision to the contrary the Courts have power fo grani
declarations Upon any matier whatsoéwer. in imperial Tobacco Lid v Atlomay-
General (1881) A.C. 718 at 7560, Lord Lape said;

“Anyona. is ont prinicigle enifited fo apoly to the Court for 2 decigration as to

their righfs unless stafulcrdly prohibited expressly or by nscessary

implication".

"The Couri's power is subject to the general imits which exist on the Courf's

jurisdiction. 1t iz not necessary for thers to be a subsisting cause of action for the
Court to have decizrafory jurisdiction, bul the jurisdiction is noi an advisory
jurisdiction. 1i Is eanfined to dsclaring rights betwesn the pariies:
®... it is confined to dedlaning conlested lagaf rights, subsisting or future, of the
parties represented in the :’f?}gai{qn before # and nof those of anyone else”
' Gourist v Ynion of Post Office Workers (1978) AC. 435 at 501 per Locd
Dipiock. ’

The preseni issue, relates to the construction of an enactment and in particular s
effect on = specific lease between the parties. The Issus is thersfors aopropriate for

the declaratory procedure.
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28

29.

30.

Interpretation

The move from a Jiterai 10 @ purposive zporoach in the interpretation of legisiation
over recent years is now well recogrised. Af fimes the Court has to lock beyond the
words of the statte. In the case of ambiguity the Court 'takes_ the meaning which
* best achisves the purpess of the legisiation. Allowance can be made for imparfect
drafiing and inappropriate words can be givan meaning fo § the unde:dying intent 1s
clear. This does nol mean that the Court can attach to words meanings that they are
incapable of bearing. That would be 1o rewrite the provision not to interprat .
Profassor Jehn Burmows QC in his recent New Zealand Law Society seminar booklet,
“Interpretation of Statutes and Confrécts" (NZLS, Wellingtonr June 2008) puls | as
foliows: |
“Once upon a fims the courts applisd a lferel ~ indesd .a'r'feraiiszic -
fnterpretation to many kinds of statute.  The concentration on ihe lieral
meaning of the words coufd mean thet the purpose of the legisiation was
Frustrated.”{at p 11 suprak '

The Constitution aliows for this approach in ths interpratation of Cook Isltends

enactments. [t provides at dause 65(2)
“Every epactment, and svery provision ihersof shall be deemed to be
remedial, whether its immediate ,sbrpose is to direct the doing of anything that
the enacting authority deems 1o bs for the public good, or to preveni or punish
the doing of anything # deems contrary fo the public good. and shall
accordingly receive such fair, large and liberal construction and imterpreiation
as will best ensure the altainment [of #he object] of the enactment or provision
thereof according lo its trus Interd, meaning and spirif”

To assist in ascertaining the purpose of the legislation the Courf may look for an

undsrstanding of the theme and context of the Act. It may be necessary o refer o

. _extrinsie materials such &s Hensard,

The amendment to 5.106A of the Properly Law Act appears to be sesking o provide
benefifs ic Native landowners {who have leased their land) in the future development
of the land by allowing them the oppodiunity to participate and resaive incoms from

the land.
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8y consent, excerpis from Hensard of speeches glven in the second reading of the
Bill which inseried s.106A infa the Property Law Act, were provided to the Court. The
Partiamertary debate indicates an intention to beneflt Native landawners who ware

missing out on the income and procesds &om degls made using their land which had

been leased for business purposes;

Hansard $12/12/1996 at p 2453, The record of the Hon T Matapo's speech siztes:
“So this is the whole Idea behind this, &s Government feels that people should benefit
out of every deal mads, regarding their lands. The Government of the time was also
aware that there were some things fhat have siready happened and cannot be
helped, but i this particulzr case # happened during the iime of this Govamment and
we are [ooking at it very carefully. That is why Cabinet came up with the idea fhai
they should look info the matter of these commercial visitors trying fo exchange

leases from one fo ihe other,”

Hansard 812/12/1996 at p 2454. Ths Hon Veine Tairea states:

“r Spaaker I rise fo gfvé my fuif support to the Amendment Biff presentad fo the
House this aifernoen, Today Rarotonga, Alluteki, Mauke and Aty wit be sffected b 1
his Amendment. Ji’or examiple / have lessed my land to someone through an
agreement. My family gave me the lama and than | leased 1t to somecne else. Under
the law this person will have to ask me before he Sefis my land, but what ranspirad
urtil todsy was not fike that. If the landowner goss fo Court and says [ do not want
my land fo be sofd to the person, the Court wili say the few says you cannot do
anything about it. This is one of the seciions thet has-got us infc problams whien the
Commitlea went around ifze isfand.

Secondly, the misunderstanding of tha law in operation in cur country. The reason
being, all our lends are fragmanted — one piece hete, une plece there, all over ihe
place. | thought once the lease agreement was signed that was all there was fo it
yet there were no cther people involved. Y appreciation in this regard Mr Speaker.
ihat what has been written n the Amendinent before us says, any agresmeni or any
amount of money imposed has to bs done by nabody efse but the fandowner and ihls

ie what ! like aboul il
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Mr Speaker, It is not my standing up that [ give my support and that’s the sad of if,

That Is not the end of ft, but 1 like what is here in the House right now because the oid
one is here end the new one is over there and the beneil derivad out of this, 1he
processing of ihe fease agreements it is up o the landowner o decids how mugh
money he js going {6 impose. As we go alony the wéy there is room for improvement
as we encounter various probiems along the way.

That is why, Mr Speaker, 1 rizse fo gr've my suppent to the Motion moved by ths
Minister regarding this Amendment.” -

Then in Hansard {12/12/19858). Hon Mama Mau Munokoa states:

rise to give my suppoit {o this Property Law Armendment Bili before the House, Mr
Spesker. This is a pre-warning to us for our land that we have given ouf. Some of
our people they have their fand given ia them outright with no cosi at aff, but # is up
to you fo see how best you can devalop and make some sarnings from . Sa a5
said this Property Law Amendment Bif Is to warn us and this faw s to pratect us so

we dont go info anything without proper guldance. ™

Hansard 12/12/1996 ai p2455. Dr R Woonton.

“OFf course any business who is sefiing up wifl make a ot of monay after the use of

- people’s iand. In our country we donl require people seliing businesses lo pay

Capftal Gains Tax, so why Is # difficufi o compensate the Iandownax_'s with @ small
percentage of the safe value of thal properfy? Lika fie Mirdster of Agrictlture said,
the only thing that he s riot satisfled with the'Amendment is the nunber. There is no
number given as to what is the appropriale or the just figure that should be paid to

the landowners.”

The debate is dificult fo follow in parts but in general terms it seems that 5. 1064 was
intended to give rights 1o the Native landowners to obiain 2 fair rantal income and to

share in tha benefts of the development of their iand.  This case is howsver Imitsd o

the jerms relating to the rental.
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The difficulty with the covanants implied or to be included under 5.1084 s in their

practical application. Prafessar Burrows referred_ o this type of problem when he
commented:
“Some sfatites ... are so amended in tha years foliowing their enactment that
they Jose coherence. In those casas tf‘re) Courts mey have io engage in
creative inferpratation. The purposive approach will often sliow the Courtf fo
find that *the general intent comes through™ the verbaf thicket” (at p.7 supra}.

Other legisiation, inc.iu&ﬂng the Cook Islands Constiution recognises the speclal
relevance of provisions profiibiiting or limiting the alienation of Native Land in the
Cook Islands. A proviso to the anti-discrimination provisions of Clause 8§4(1}{c) of ihe
Constitution provides:
"B4(1}) It is hereby recognised ana dec!area’l that in'the Cook islandss there exisi, and
shell eontinue fo exist, without discrimination by reascr of raee, national
- onigin, colour, reflgion, opinion, beliet, or sex, the following fundamental
human rights and fresdomns -

(e} The right of the individual to own property and the dght notf fo be
Oepriviad fhereof except in accordance with fzw:
Provided that nothing in this paragraph or in Article 40 of this
Constitution shaff be construsd ss limiting the powsr of Parfiament ic
profibit or resirict by Act the aiienation of Native land (s defined in
5.2(1) of the Cook Islands Act 1935 of the Perliament of New
Zealand};...”

In 5.2(1) of the Coak Islands Act 1815 “Native” means = person belonging to any
Polynesian race. “Native land” means tand owned by a “Nafiva”. This Act and
various other siztuiss place restrictions on dealing with Native land, For instance
8467 cf the Act prohibits the zlienation of customary fand or any intersst therein
whether by wiil or otherwise and whether in favour of a Native or Europeart or of the
Crown. Similarly thare are limitaiions on Natives {or their descendents} afienafing
Native freehold land in fee simple or any other freehold Interast whether legat or
equitable. Alisnation by way of lease, is fimited 1o GO years (5489 of the Cook
Islands Act).
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w

Section 422 of the Cock [slands Aot 1945 {NZ) provides for lznd 1o he held in
acoordance with the customs, usages and iraditions of the nalives of the Cook
islends. There ars prohibitions on afienation o non-indigencus psopie {(5.467-0 of
the Act),

In summary the imporiance of greservation of Native Land and land rights in the
Cook islands is recogniced by various sizfutes in the Constiluion.  Pariameant has
sought, by providing terms and uonditioris to be inserted in commercial leases of
Native freshold land, resognition of the fights of Native landowners by giving them
the apporiunity to negotiate for 2 share in the bensfits of commercial developimanis

on the land where approprizie.

Appiication of 5.106A

38.

40.

41,

Section 10BA of the Act implies into every iease of Native freehoid land for the
permitted use of a commarcial or industrial business or enterprise, various covenants
in favour of ihe Lessor. By virtuz of 8.706A (2)(b) of the Properly Law Act these
covenants are to be inckuded or implied in ieases for a term commencing or reviewed
or exiended, pursuant to $5.469(3) and 459(4) =of_ the Cook islands Act, on or after 1

Januarvy 1887,

For leasss for 2 term sommencing prior o 1 January 1997, 8. 108A{Z){c) provides
that, with effect from 1 January 2607 those leases:

“fc) ... shall be varied o incorporate the covenanls fisted in subsection (1} of this
seclion™

{emphasis added}

The Lease commenced before 1 January 1987, Tharefors if s.108A does apply tv

* the Lesse, the covenants in s.108A(1Xb} and () are not sutomatically implizd inlo

the Lease. Rather the Laase must be varied o include thase covenanizs,

The Property Law Act allows zn implied term to bs excludad by agresmaent (s.68).

Counsel advised the Court that it has now become the practics for commarciel isass
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43.

45.

doguments to expressly exciude the ferms and covenants to be included or implisd

under s.T06A(2). 1n this case there couid be no axclusion. The Leass was antered

info over ten years befors the 5.106A amsndmsnt was enactad.

The preraquisites for the applicziion of 5. 1084 are:
i thatthers is a lezzs; and
ii. it i= of Native frezhold land: end
iil. it is for the permitted uss of 2 commerdial or industrial business or

enterprise,

This application related to a lease of Native freshold fand. No issle was taken fo the
fand being Native freehold land &s it related fo the infial laase from Teremoana
Tinerau (succeeded by Mrs Linsen and Mrs Macquamie) to Mrs Macquarrie. The
Lease permits commercial purposas and ancillary purposes.

Section 108A provides that the covenanis ars by ths Lessse “his exsoulors,
adminisiraiors and assigns”. Section 54 of the Property Law Act 1852 {Cook isiands}
also provides genarally that an implied covenant reiating to any langd of & covehantar
shall, uniess & contrary infenﬁion Is expressed, "be deemed io be mads on behalf of
the covenanior and his successors in tifle”. (Thie povision was modified in the New
Zeaiand Property Law Act 1852 by ths insertion of 5.64A in 1886, but this seciion has
not been similarly amended in the Cook istends Property Law Act), Section 2 of the
At defines “Land” as Tagl_liding all estates or inferests whather ﬁeehoimﬁ“

g
real property,

Assigneeé of the Lease are therefore bound by the covenanis in the Laase fo the
same extent as the origina! iesses. Covenants for payment of rent run with the

estate and so are enforcesble by ths original fessor 2gainst the assignee.
g

The covenants t¢ be includad or implied s.105A(1)(b) are that the lessee will pay to
the: lessor the greater of a “falr and reasonable ground” rent “and’ (sic} a percentage
of the annual grbss turmover of the busingss or anterprss, “such pereentage fo be
negotiated between the parfies”. Delermining a fair and reasonable ground rerdsl is

uriikely 10 pose too much gficully. fis 3 conmnon formuta for rental reviews i
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leases. N would allow the taking into account of 2 wide range of factors, rot #mited io

marksl rends, but also other provisions in the lease such as the ot K is a family
iease and the surrouncing circmstances. The “and” eining (B} and {ii} should read
‘or’. The section requires the payment to De the greater of either the faic and
reasonable ground rent or a negotiated percentags.

Under s. T0BA(2)(c} of the Act the covenanis to be included by variztion to the Lease
should be limited 15 insert the clayses set out in 5. 108A{1)b) and {g}. Dtherwise to
tha extent possible the terms of the iease should remain extant mutatis mutand,. The
partizs are entitled fo have the provisions of the Lease they have negotisted varied
only fo the minimum sxtent possibié. Therefore only where necessary should the
onginal (ease provisions be altered. The variation fo be made to the Lease must be
fimited:

{a)  To vary the rental review psriod from ten yearly fo infervals of not less than

five years.

'(b) Toinsert a requirement that the payment will be the greater of

i a fair and reasonable ground rent: or

i a perceniage of the annual gross tumnover of alf or part of the activities
of the business or enlecprise for which the laed s being utiised, such
percenfag.e {o be negoliated between the parties;

The “and” between the altematives in 5. 106A(1)}b)i} 2nd [ii) appears o be a
lypographical eror and it should resd “or” as it refers to the greater of the

aliernatives,

tn other respects the lease need not be altzred. The factors which are set out in the
leass for consideratior when fixing tha rental remain inciuding the requirements in
the lease that In fixing e rent in accordance with the Arbliration Act 1808

“... such rentals io be based uporn then current markesl rentals jor cornparable
fand excluding eif Improvemsnts sffected to the land by the lessee and the
terms condifions and provisions of this Deed... provided however thal suck
reviaws shall {ake. info account whather the Lessee is related to ths

fandowner or is a landowner.”
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The lsase requires the review o be determined by arbiration under the Arbitration
Act 1968. This Arbifration is cne of the processes referred to in s.106(13(c}

Secticn 108A{1){D)Yi} provides for an allemative method of rent fixing where it
provides a greater paymant  This alfernative requires the parties to “negofiafe” o
perceniage of the annuat gross tumover of all or part of the activities of the business
or enterprise for which the fand is being utiised. The szction is silent on what
happens i the parfies fail to reach agreemsnt. Therefore unless agreement is
reached the reniai must bs sither degofialed or fixed at = rental review by the
arbitrator under 5.106(1j(c).

The renial reviews provided for under the Lease are every ten vears. The Lease

‘when varied will now require a review at iniervals of not more than five years.

Therefore unfess the parties are able (o negotiate 2 new rentai payment, any raview
of rental cannot be dstemmined by the arbitration procedure until five years after the
fast review under the Lease. There is a ralchet clauss requidng that the rental ot be

less than the annual renfal payeble for the preceding ten years. This clause must

necaessarily be aftered to read “five’ years rether than “fen” years o make sense of

the ratchet clause and the varied period of five years for rental reviews.

Family Arrangement

51.

The first submission on behalf of Mre Macquarrie, is thal the Lease is a family lzase,
originally bg’mréen rather and a daughter, and by virlue of succession, now betwsen

> Mrs Macquarmie and Mrs Lineen {as Lessor) and Mrs Macquarie {as Lessee). The

lease records that rental is $1.00 per annum initially and subsecuently the Jease
“shall take info account whether the lesses is related io the landowner or is the
landowner’. Closely related o fhis is fhe third¢ submission on behalf of Mrs
Macquamie, that her mothar should be entitled fo decide which sister recsived what
tand. In this case Mrs Linesn received cther land on which Mrs Macquarrie has
made no daim. These submissions highlight an important issue. The thrust of the
amandment is to proteci the interests of Nalive landowners rather than interfere with

customery amangsments. However i would do viclengs to the wording of the saction




to exclude family [ghses tmta&!y from the coverage of 1084 It would require a

strained inlerpretation of that section and ane which is not appropriate, However the
express provision in the Lease that a revisw must. ieke into eccount whathsr the
Lessee is related 1o the Lessor together with the sumounding crcurmstances must
properiy be taken intc account by an arbifrator wher the ameount of rertal payable to
the Lessor is determinad.

Respondent's Submission on Application of 5.1054 to arrangement between VHL and
South Pacific

he.

53.

As | noted earfier | am unable to determine whether the arrangemeant between Mrs
Macquarrie and VHL is an assignment or a sublease. The variation of e jease to
include the covenants in 5. 108A{1){b) and (c} binds any assignes hoth by the
express provisions of s.106A(1) and by the general epplication of ths Property Law
Act 1852, It does not however awlomatical lly bind 2 sublesses. The sublessee i
sound 1o the extent set out in the sublease or any other contractual amangsmen

Selwesn the paries,

The second submission on behalf of Mrs Maoquame is that Mrs Lineen is in reality
sesking a share of the rental that VHL receives, but this rentat is payable pursuant io
a sublease and not a lease of Native freehcld land,

The contractual relationship betwesn Mrs Macquarie as lessor and VHL as lesses is
the priméry contractual relationship. The copy of the Desd of Assignmeant of
Sublease batween Crown Beach Execulive Villas Ltd in receivership) and South
Pacific was not executed by Mrs Waequarrie as head lessor. But even if thers is no
direct privity of contract between the lessor and a subsaguent assignes from the
lessee, nevertheless an assignee is bound by the terms of the original Leage, The
original lesses remains bound unfess othewse'dischérged. The primary relationship
of lessee and lsssor under the head Lease remains in existence and it is the terms of

that Lease which is lo be varied undler s.108A. In this case that relationship is

ostwsen the Native Teehold land lessor and Mrs Macquarris as lessse,

il

[l

it

s




55 ! am not in a position to datermine wheother the Lease was propsrly assignad to VHL.

In any evefit the interpretation of that arrangemant was not speciiically sought in the
application for declaratory ordars.

Covenants not Implied but Lease to be Varied
56.  As thie Lease predated 1 January 1997 the covenants are not implied but the Lease
must be varied fo incorporate them. The application relates solely fo covenants
under 5.108A(1){b) and (o} {ibid).

Declaratory Orders
This Court makes the following declaratory orders:

a.  Declaring that the provisions of 5,105A(2){c) Property Law Act 1952 apply to
the Desd of Lease dated 5 July 1985 betwesn Teremoana Tiniray and Mere-
Marse Vilma Macquarie to require the Lease To be variad only 1o the exlent
hecessary fo include the covenants set out In s.106A(1Xb) and (¢} of the
Proparty Law Act 1952 but amended io: .
6)) Substitute the word "and” between 5. 106A(1){bi(i) and (ii} with the
word “or”. and

(i}  Deiste the words “or the High Courf” in 5.108A{1)(c).

b, Costs are reserved. Counsel may make writtsn submissions. Written
submissions by ha paries must be filed on or before 10 October 2008.




