N THE HIGH COURT OF THE COOKISLANDS | ~ CRNO: 51814
HELD AT RAROTONGA(CRIMINAL DIVISION) L

CPOLICE

o DAN_I_EL_ MATAITI
. Date: -_28 November 2014

-Counsel: '..-._.MSMHemyfm Crown = . .
e _-MzMShortfoa theDefendant SRR

* DECISION OF THE H_ON_OU_RABLE_ JUSTICE CHRISTINE GRICE S~

[ M1 Matalti you are facmg a serious chalge of sewal intercourse w1th a glrl between

12 and 16 yeals That carries thh ita max1mum term of mlpusonment of Seven yeazs

2] - The offence occurred some time ago and 1elates toa tweive year old gni w1th whom_ '

':_you formed a relatzons}np You texted and swapped emails w1th hez as well as meetmg and

| -kissmg and cuddhng, ﬁom about a yeaz befme the offence occmzed m Decembel 2012

" [3]  You took her, after she rang you to pick her up, to an abandoned sch__ooi where you

- persuaded her to have sex. She was still wearing her school uniform, When she _fe_lt pain, you

stopped. You knew that she was 12. You do not have any previous _convictions as your

Counsc_ai has s_ubmiﬁed.

[4]  There is a victim impact repoit which mentions that the girl felt physically and
emotionally affected at the time and it did affect her performance at school. Subsequently
she has made positive progress and managed to recover. This is indicated in the letters

attached to the report and to the submissions.



{5} The Crown pomts to the seriousness of’ this offence, there is a nine year age gap
. between you; and the gul mvolved Itwasa gross abuse of tiust the C}own submlts gii refers_ o

'-me 1o a numbe1 of cases to Wthh I Wlll 1efe1 to 1ate1

o [6] : M1 Short on your behalf made strong subrmssxons ﬁrsi that thete were nnnganng - S

:pomts m this . case and secondly that your pe;sonal cucumsiances and othe1w1se goed
| "cha1aetel whxch he elabmated on, should be taken mto aceount He aEso 1eferred to the . -
B .Iength of the relatlonshtp w;th this gnl and the textmg that went on but he made it cieal that |
_. he was not suggestmg that the v1ct1m was to blame in any sense by encouragmg it. She was
| '_.12 years old and so it is very piope1 to 1e3ect that she had any part m encouxag,mg this

_' _1eiat10nsh1p Yom Counse] says theze was oniy one 1;101dent and that since then the famxhes

g have got together ata meetlng You have apoioglsed to both the gnl and hel famﬂy It has e

L been two years smce ﬂ'llS happened and it has been very stzessfui for youi famlly

'{7} - He submlts as Inote from the Plobatlon report that you have smee mamed You were.
'm the 1elat10nshlp for some tzme before that You have two ch;ldren mcludmg a newborn
| .Chlld and you are ve1y 1em01seful and aecept that the 1nc1dent is mexcusable but you eannot

¥ explam it and say you were caught up in the moment

(8] Co_u_nsel also produces a number of letters from the mother and father of the child
 together and scparately, as well as a letter from her grandmother and the victim herself all

seeking leniency.

9] Counsel summarises his points by emphasising an early guilty plea, that you have
been co-operative, you are the sole provider, a good father and husband, you help your

~ parents and you are now married and settled with this well in the past.

[10] Turning to the offence itself and the factors both aggravating and mitigating, it
eppears to me that you developed a relationship with this girl which was almost like a
~ grooming relationship. You made her trust you over a period of time, you were affectionate,
you kissed and cuddled with her on a number of occasions and all the time you knew she was
only 12 years old. There is no question you picked her up and took her to the school and got
her consent. To give you credit, you stopped when she said it was hurting and took her

home.



- .[11] Agarnst that I accept that you have got no prevrous offences and ente;ed on ea;ly o

: _-gullty piea

- '_[1 2] Turnrng to your petsonal cncumstances and what has happened since, I note that your
-famzly is dependent on you. :Whrle you are unemployed at present you are the prmcrpal bread

. winner. Thrs offendlng occurred before your met your w;fe or settled down wrth her

: [13] Both Counsel have 1efer1ed me to vanous cases in 1elatton to thrs type of offendrng

B :'- Counsel have 1nd1cated that Whﬂe been unable to iocate the case dnectiy on pornt

[14] ' The CroWn referred rne ﬁrst to Rv. Katzrire vtzhich was a rape. case.. The starting point
'--m that was fom years but the Crown readlly accepted that thrs was not in the same category
| _--as that case. Then the C;own referred me to the case of R v Ioane but in that casc the -
'_'defendant faced ten counts and there was a larger year oid dlfference between the defendant

. and the gnl who in that case who was aged 12 at the trme of the offendrng

-[15} The Crown also referred me to the case. of R v Tekopua where Justrce Wllhams took a
- vrew that three or four years 1mpnsonment was a stat‘trng pornt in relatlon to sentencsng ona
- count where_ the girl was aged 14 years. In that case a term of two ye_ars three months was

 imposed.

_'{16} For the defence Mr Short referred me to R v Teinakore. In that case a Sentenc_e of five
-rn_onth_s was imposed in relation to offending which was characterised a_s a romantic
| relationship between the defendant and a 15 year old girl so again, very different from the

“present ciroumstances. In patticui_ar the age of the girl which is an__imp__orta_nt factor.

.[t_?] In sentencing I have to take ‘into account a number of factors. The_ Community
.requires that these types of offences are denounced and I am required to pass a sentence that
not only punishes you but deters others from similar offending. The sentence has to reflect
_the gravity and seriousness of the offence as well as holding you accountable for it and taking

into account the effect on the victim.

[18] Deterrence is an important factor in relation to offence of this type which involves a

young girl and a serious abuse of trust.



[19] At the same time I must take into account your family circumstances including the
family support needed. I must impose the least restrictive sentence that I can in the
circumstances and if there were an option for rehabilitation then that factor would be

appropriate.

[20] In the circumstances of this offence there is no option but to impose a term of
imprisonment.  Your Counsel candidly accepted that. I give weight to the purposes of
sentencing and the pertinent principles and I am satisfied that those purposes can only be
achieved in this case by a term of imprisonment. No other sentence would be consistent with

the application of those principles.

[21] Ihave heard your Counsel’s suggestion as to where I should start from in suggesting a

period of months imprisonment. The Crown suggested I start from a three year starting point.

[22] 1 take into account all the circumstances, the fact that this was a 12 year old girl but
also the circumstances as well as the fact that you pleaded guilty and the other factors that I

have mentioned as well your personal circumstances.

[23] 1 take a starting point of three years. I have listened carefully to your Counsel’s
submission and T have come to the conclusion that the imprisonment term should be 18

months.

[24]  Your Counsel submitted that it should be served in Aitutaki but that is not possible so

it will need to be served in Rarotonga.

[25] Iimpose a term of 18 months imprisonment on the offence. —

[26] You may stand down.

Grice J



