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JUDGMENT OF THE COURT

Introduction

[11 On 26 April 2007, the respondent ferminated the employment of

the dppellant as general manager of the respondent. The appeliant
brought proceedings seeking an order of certiorar o quash the
decision of the board of the respondent, a declaration that the.
termination was void and damages, unspecified as o amount: In his -
iudgment delivered on 13 May 2008, the Chief lustice refused the
relief sought. From that decision, the appellant has appealed,

[2] The appellant sought leave fo bring the apped against that

decision cut of time. The respondent not cbjecting, leave is granted.




13] The appellant was employed by the respondent since 1985. On
1 January 1995 he was appointed general manager pursuant fo a
written contract of employment. On 26 April 2007, that employment

was terminaied by lefter of that date,

Terms of employment

[4] Th'e terms of the appellant's employment are recerded in g written

emplioyment centract, the .rel-evcnf terms of which are;

- The employment commenced on  January 2005 and was for o
period of six. months but may be renewed, subject to the

termination clause 7, In effect, the term was indefinite.

» The appellant was required by clause 2.3 to comply with the
- respondent's conditions: of service. The employment contfract
otherwise contained the normal provisions relafing to duties,

remuneration, leave efc.

« Clause 7 provided so far as is relevant:

o Either party may ferminate this Agreement at any
fime from the date hereof by giving to the other
party one month notice in writing delivered or sent
through the post by mail under prepaid registered
cover and such netice shall be deemed to have
been given 7 working days after posting.

o The Bowrd reserves fae right to terminate fhis
Agreement without notice provided that the Board
gives due consideration of the principles of natural
justice, -

The sequence of events

[5]  On9 November 2006 the chaiman of the respondent handed
"ro"’rhe._qpp.eu'ahf a letter dated the previous day and setting out 19
aliegations of misconduct. The letter recorded that it was sent after a

- special meefing of the respondent’s board, and also referred to an

" earlier letter of 6 December 20046 and the respondent's répl-y of




31 December 2006. The dates of these letters must be an error,
perhaps they should have teen dated 2005. They were not produced
at the hearing in the High Court. Some of the allegations in the letter
of 8 November 2006 could amount fo criminal offences. A copy of
the letter was sent to the Commissioner of Police. The police
commenced their investigations on the same day, 9 November 2006.
Frofn that date, the respondent was on leave, the police refusing him

entry to his room

[6] The respondent replied by letter of 17 November 2006. 1t is 19
pages long. It contains an exhaustive response to every ane of the

allegations in the letter of 8 November.

[7]1 . On 13 December 2006 the chairman of the- board of the
respondent wrote fo the appellant advising that the board had
decided to give him administrative leave with full pay with effect from
13 December. 2006, and that the board would let him know in due

course its final decision.

8] . On 1 March 2007 the chairman of the board wrote fo the
appelant recording its decision that he had not been able to perform
to the standard required by clause 2 of the. employment contract,
offering d bonus of $2,000 if he chose 1o resign and advising that if he
did not agree to “this forced resignation option” the board would rely
on ctause 7 of the contract. The letter referred to the hoard having
commissioned "an independant aﬁd separgte assessment and reviéw
on your professionq! conduct and performance  against the

benchmark."

(9] T-h'ére_aa.f’;e'r,_ the Peoples Lawyer bé.c-ome engaged for the
eppeéla-h? and fhe Office of the Aitorney General for the respondent.
By lefter dated 12 March 2007 the Office of the Attorney General
- wrote -"r.o"_fh'e' Peopies Lawyer terminating the appeliant's employment
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pursuant fo clause 7.1 of the coniract with effect from 26 April 2007
and advising that he will remain on full pay for the notice period. it
renewed the offer of a "golden handshake” if he were to resign, the
offer to remain open until 16 March 2009. That offer was rot

accepted.

The Insurance Act 1981

[10] The long fitle of the act states it is “An act to regulate the

pusiness of insurance, fo establish the Kirbati Insurance Corporation

and for thé purposes incidental thereto"

[11] Section 3 of the act effectively gave the respondent the sole

right to carry on the business of insurance in Kifibati. However that

. section was repedled by the insurance Amendment Act 2008, so the

respondent's previous monopoly no longer applies.

{12] Section 5 provides that the five pekson board is appointed: by -

the Minister responsible for finance. Section 17 requires the board to
report to the Minister af the end of each financial year and s 19
provides that the Minister may give general and special directions to
the board.

[13] These and other provisions have the effect of making the
respondent, in fact if not in strict fegal definition, o state owned

corpordtion. %

[14] Section 26 relates to stdff. The relevant clauses are:

{1} For the purpose of enabling it to discharge its
functions under this-Act the Corporation may entrust the
general superintendence and adminisiration of its affairs
’ro a management concern., '

(3) The fermination of ‘appointment, dismissal and
disciplinary control of the staff of ’rhe Corporaﬂon shall be
vested in the Corporation.
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[T5] The tefm “management Concem” is not defined. Its meaning in .
this confext is unclear, [t may mean a management group, or it may

mean a general manager. But however it is to be interpreted, we find

no basis for concluding that the position of general manager was

infended to be of such a kind that the clear words of s 7.1 are 1o be

modified: fo give the employment some kind of elevated status that

affects the ability of the respondent to exercise the right given fo it by

s7.1.

The competing contentions

[16}  The.appellant submitted:

" [a)  The position of general manager has o special status and
an element of public employment and service, with the
result that before the right to terminate contained in
clause 7.1 is exercised, the respondent had the right ’rd be
héq}'d, = e

[l The respondent as general manager had a legitimate:
expectation fo be heard before his confract is terminated

under clause 7:1 .

[c] MNaturdal justice should be implied into the terms of clause
7.1 | |

[17] Tne respondent submitted:

[a] The act does not give the general manager any special
- protection. |

[b]_ There is no basis for implying -a right to be heard before
the respondent can act under clause 7.1.




[c]  Evenif the appeliant had the right to be heard before the
respondent terminated his contract under clause 7. 1, he
was given that right.

Conclusion

[18] This was not a case of dismissal. The dappeliant's employment
wds ferminated in accordance with the terms of his contract. On
those terms and in the absence of any grounds for implying a netural
justice term into the confract, * .. .the exercise of the power does not
have to be justified. A power to dismiss without cause is o power to
dismiss for.any cause or none.” Nicholas Reda and Another v Flag L
{Bermuda) {[2002] UKPC 38], This applies egudlly fo a right to
termiriatfe, : '

119 There are no grounds for implying info clause 7.1 the rules of
nafural justice. It is not necessary to do so to give The clouse business
- efficacy.  But perhdps the most convzﬁcmg recxson ogomsf the
implicafion of the term is that it is expressly. included in the next
subclause, clause 7.2, This shows beyond doubt that the parties
considered the rules of no’ruroj justice and decided that they should

apply only to the circumstances referred to in clause 7.2.

[20] As we have held in § [19] the act does not result in the position
- of general manager having any particutar status that qualifies the

power fo ferminate given by clause 7#1 .

[21] Even if the appellant did have the right to be heard before the
respondent terminated his employrhenf' under clause 7.1, he
exercised that right in considerable detaill. The letter of 8 November
2006 se’r’ out o-ll the matters that the board was considering. His reply’
of 17 November 2006 set out in exhaustive detdil all that he wanted to
say it reply to each of the afiegations. By doing so he effechveiy
exercised hisright to be heard.
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221 In § [12] we refer io the board commissioning an assessment
and review on the appellant's conduct.. If a report on that assessment
were ever received, it was not given to the appeliant. Nor has it been
disclosed at the hearing. We assume that the appelfiant has not
sought discovery of it. In fhe abserice of the repert, we cannot
express any view -on whether the material it contained was such that it

ought to have been disclosed fo the appetlant.

[23] A right fo be heard does not necessarly mean a right 1o be

heard in person. What is essential is that the person has a proper

opportunity to put before the relevant bo.dy' all that he wanted to say

in response the grounds being considered by that body.

[24] This not a case of dismissal without reasons of the kind
considered by Lord Wilberforce LJ in Ridge v Baldwin [1964] AC 40.

Here very full reasons were given to the appellant and his response

“was teceived by the'board before it made the decision fo teffhinate.
Result

125] The appedl cannot succeed. . it is dismissed with costs fo be

fixed or agreed.

Fisher JA




