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Wei Akata who was examined on & voire dire gave hey mam UNSWOTT.,
mmawmmmmmx&hww virere she was pla with

her M' ad e, utm her up onte the platform of a house and )
m:l. intervourse with h.m She gave her mam very well,

whuamwknamamww ﬁmu?@&mmu&rh Dr Kautu PW6
- asseased her age at betwe

I have no doubt that is a ;
correct assessnent and having seen m’ I have no . 2
she is under 13 years, tmv m oubt tha

While I mign% in an MW &rﬁs ’M prevared o acaeent mm gshe had
intercourse with the scoused on her own evidence clesrly I cannot do
that heve, I very much doubi if she kuows what sexual intercourse is,

o ,kmm%ﬁmamﬁmwmmmmwmwmﬁw
m ‘she W m MMi UNSWOTY
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m% him | have been most difficuls, is very alow and posaibly I
ninded mmmwfmm introductory but placed the !

acoused in Auwkitino's house at Tanagang which is vhere Nei Akata e

m&m@!'mmﬁwm Question 14 agrees that Nei Akata knows f

%& asouseds voice and Waﬁw 16 that he saw Nei Akata playing.

%ﬁM?@heM ; ; Hei Akata and leading her to |
house, and onto M raised plw%fm vhere there was a |
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and he denied it He denied doing anything to her na but vwhen ]
it was suggested that he might have done something her :
legs, he agreed that he had, He agreed to getting on teop of her |
but denied putting his penis into her and between her lm (Q33). |

In Qe42 he admitted he had an ejaculation while he was on top of 4|
Nei Akata which stained his clothes, :

However in Qu44 he changed his story comple and sald that he
g mnoimuemﬂ-wmzammm there was any blood

The ageused adnitted to the police that he had never had sexual
intercourse with a woman before.

The detailed and specific questions which the police asked the
accused were designed %o find out exactly what the scoused did to
Hei Akata and in that respect they failed. The accused may well
have though that he was having intercourse with ¥ei Akata but that
u ‘1ot ?rnz that he did se, although the girl's hymen was missing,

statenent is eamdie%w and unsatisfactory. It is in
nyﬂ.weulyaaﬂw that he climbed on top of the girl and
some nﬂetmlmsi wmmmmﬁmmxumt
think penetration is proved.

In Q,s'i he %uu upmmimnuwam, But PWl who

ANy Spert Ho evidence as %o how long
miw the ineident mmwm\i‘ 500k place has been given, Vhen
mw:Wym@rlaamtm%meuﬁm

One of the little girls PW3 gave evidence that clearly established
that acoused and Nel Akata were together in the aftermoon about
1500 at Aukitino's house, The accused elected to nothing and
wmxmum“n. msmiammpwmu on to

W reasonable doubt, In view of the accused's
ai.tnml.ﬁ« and his slowness of mental appreach it must
have been very a:.m 1t for the police officer to take state-
ment from him, I am satisfied beyond reasonable doubt that when
interogating the acoused the police officer was trying %o find out
what happened, It is for that reasom he put so many varied possi-
bilities to the accused,

The apewers vhich the accused guve must be tronted with caution both
because of this and because of the accuseds mental states. This does
not render them totally ineffective but require them to be viewed
with great cautions

The prosecution must ma on a awgo of rape that thtu s &«
ymmum vid thout .rls congen While there i of by way sl
of 1n£‘:um¥ e that she éi not consent there is no a evidence on o
the point,. g

is to penetration Nel Akata claims that the accused had sexual
intercourse with h.ar. 3he is a very young girl and we must sak how ;
she knows this, ©She may think that tlu accused had full sewal /|
intercourse with her but could any court be sure of that? The mmeal
evidence is that she is no longer a virgin but vhen she lost her
virginity is not directly in evidence,
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Hei Akata e her evidence unsworns It has been argued that as a
matter of law she does not need $0 be corrobvorated, I respectfully
bez to differs I can see no merit in the submisgion of the State
Advocate and find difficulty in understanding some of them.

The Children and Young Persons Aet of 1933 Law required corrobora-
tion of a childs unsworn evidence as & matter of law.

This was the view adopted by Quimn Chief Justice in Regina v Ientaske
T, 1978 GILn 22, I respectfully agree with it. It is suggested that
because the Criminal Procedure Code does not provide for this in
section 134 and it is a matter of procedure, therefore the require-
ment of law as %o corroboration does not apply.

I do not that corroboration is a matter of procedure in the
case of chil It ie a natter of law and evidence, I camot see
that failure %o deal with it in the Criminal Progedure Code or
elsewhere in the local law affects the issue, This is nothing
incongistent with the requirement of corroboration as a matter of
law under seetion 38 of the Children and Young Persons Act 1933 and

as indicated above Quinm Chief Justice has followed it. I elect to

do likowise.

It is also argued that the Children and Young Persons Act 1933 is
not a statute of General A eation, It is trite law that the
United Kinsdom Parlisment is able to legislate so as %o apg{liu
i:?munn %o all its colonies, There is nothing in the dren

Young Persons Act 1933 to indicate that it is to tx 40 Bngland
onlys. I therefore hold it to be a statute of General cation
vinich still applies in Wiribati., Corroboration of Nei Akatas evidence
is regquired both as a matter of law and practice.

On the rape and defilement charges no such corroboration is available
unless the accuseds police statement is relied on.

For reasons which are set out above I decline to accept it as corro-
boration for penetration and I am not satiasfied beyond a reasonable
doubt that the prosecution have proved either rape and defilement
to the required standard.

It is I think safe to accept the evidence of the accuseds statement
in gencral, Clemrly he some sexual connection with Ved Akata
which invelved hie lying on top of her and achieving sexual satisfage-
tion, 'This would to an indecent assault as she is Yoo young
%0 consent to it.
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On a charge of rape by virtue of Section 164 of the Gemeral Procedure
Code it is open t0 the court to conviet of indecent assault, The
acoused is found not guilty of rape or defilement but guilty of
mugzd assault and convieted contrary 4o section L the
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