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The accuged person is charged with attempted rape c.to S+130 of the Penal Code,
with an alterngtive charge of indecent assault ceto S-133(1) of the Penal Coge-

Both offences are alleged to have been committed on 4 June 1986 at Betio in
regpect of Ne Maria Taberus

The onus of proof is upon the prosecution to prove the guilt of the accused

person in respect of the substantive and alternative charges beyond a reasonable
doubte Moreover since the charges are sexual ones I have to look for some
corroboration of the complainants evidencee It is dangerous to convict without ite.

There is mno dispute that on the day in question N« Maria went to the acougeds
houge to collect sour toddye The accused agrees that he asked her to massage
hig legse These facts are common to both the prosecution and defence and they
are proveds

According to Nei Maria the accused removed her pants and tries to insert has
hig penig into her vegina. She would not agree to thig or it hurt and she
asked him to desist. She siruggled. Her mother came and they reported to the
polices N+« Maria gave her age to the Court as 12«

In cross examingtion she agreed she had come to the accused asking for money
and agreed she had said she was 14 years old and mature-

She said she knew her mother was drunk at the timee PW2 her mother says she

gent Nei Maria to collect sour toddy from accused who she described as her
relatives She followed her and heard her say 'look stop it hurts me' and when
ghe looked into the house she saw N. Maria ngked with the accused naked on top

of here She shouted and accused got off Nei Maria and pulled his pants upe

Ne Maria was only wemring her skirt she had no pants on and had just started to
put them on. PH2 denied being drunk but said she had taken one cup of sour toddye.
Ne Maria she said was born in 1972.

PW3 the step father of the complainant was drinking that daye He disoussed
drink with accused tut had no ugeful evidence to givee

Accuged himgelf gave evidénce on oathe He admitted that Nei Marja came to the
houge and massaged hig legs but said she left without the sour toddye He denied

that anything improper happened during Nei Marias visit. Nei Maria left when
her mother came-

The complainant was a reasonable wiinesse She does not in my view know her age
but she is clearly not mature in the accepied sense of that word. She was very
frank in cross examinagtion and I believed hers She may well have offered some

encouragement to the accused in respect of his a.cts-



Her mother PW2 apart from her recollection as to her own age was a clear and
competent witnesse I believed her when she said her daughter was born in 1972«
This would make her 14 or thereabouts at the time of the incident and thig
agrees with what she told the accused; and the Courts own estimate of her
probable agee

The accused did not impress me as a witness of truthe The girl came %o buy
sour toddy and left without it when she heard her mothere Thig seems
inexplicable if nothing happened between the accused and herselfe

There are manifest discrepacies between the evidence of P and 2+ PW1 says
her mother came and pulled accused off but PH2 does not say thige But it
would be a cause for suspicion if the evidence of PW1 and PW2 agreed too
clogelye 2

I have no doubt that both PW1 and 2 are telling the truth when they say that
accused was naked on top of PWle It is clear that he was trying to put hig penig
into her vaginae PW2 corroborates Pi1 on this pointe It is also clear that she
did not congent as it was huriing hers In any event as she was only 14 Years old
in conmection with the charged indecent assault she could not consent to it
Se133(2) of the Penal Code. In my view the evidence of PW2 corroborates fully
the evidence of Pi1.

On congideration of the proved facts it is clear that the accused put saliva on
hig penis to ease hig entry into Nei Mariae When she complained he did not
ingigt and in the circumstances I am in doubt as to whether his condnot amounted
to attempied rape. However there can be no reasonable doubt that what he did
amounted to an indecent asseult and he ig found guilty an offence Ceto S133
of the Penal Code and convicted and not guilty of attempted rape and acquitted
on that more sefious charge.
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