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Tebinou Teunaia

The acoused is charged with indecent assault Ce to S+133(1) of the Penal Code and
enterring a dwelling by nigh t Ce to S+133(1) of the Penal Code. It is said that
that on 10 August 1986 he entered the dwelling house of Kiebu Mikaere and indecently
Mm Nei Meetau Etame

I reﬁnﬁ myself that it 4@ for the prosecution to prove the guilt of the accused on
both Counts beyond a reasonable doubtes Since the case is a sexuagl one I warn myself
that it would be dangerous to convict on the indecent assault charge without
corroboration. Nei Metau was asleep in her house. She awoke in the early hours
of the morning while it was still dark to find a person with his head between

her legses As 2 result of what he was doing she grabbed his hgir and pulled him up.
She realized it was not her husband and tried to pvsh lim + At the same time
she shouted for her husband Kiebu. She shouted (Oho Tebinou) when she recogniged
Tebinon and when her husband who was asleep oubtside woke up they met as he was
coming in, and the intruder was going oute Kiebu chased the intruder and in the
light of the street lamp recognised him to be Tebinou a neighbour now the accused
person before the Courte Kiebu also told the Court that while chasing the acouged
he fell over a cycle so the accuged ascapad'

PW2 was drinking with the accused on the night in qmuen together with others.

He asked the accused about an incident .at Kiebus housee The witness asked the
accused thig question 'Is it true that you went into the dwelling house? And the
accused angwereds 'Try not to be funnys Why don't you apologize on my behalf': The
witnese took him at hig word and went and apologized on his behalfe Accused himgelf
told the Court that throughout the evening he was drinkinge He ended up at Tokamans
houses He denied going to the complainants housee The effect of Toomg evidence

DW1 was that for mogt of the evening he had been with the acoused drinking, singing,
and playing the guitaxe .

If the complainant and PW3 are to be believed then there can be no doubt that the
acoused was the person who enterred the houses

If the accused and hig witness are to believed he was engaged in drinking nearly
all nighte -

The complainant told the Court that there was a bottle lamp in her house but agreed
in cross examination that this might have blown out during the night. Thig

would leave only the ligh'h from the street lamp by which she could have seen the
intruder.

The Court inspected Nei MeetauShouse at night when the street lamp was one It also
noted that there was a certain amount of additiongl light from the nearby houge
which may not have been on at 0400 on the day in questions
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The ingide of the houge as seen from ihe outside was fairly darke It
would have been difficult tut not perhaps impossille for effective
identification to be mades The sireet light dees throw & surprising
amount of light and in the position where Kiebu says he fell over the
eycle he would be able to see and meke an effective identificationy at
xmummnmmafﬁwwm@mﬁmm
o0y it not the face« xmuﬂiﬁ#mwﬁa&mﬁm?
evideno# of identifications given in Republic -ve- Turnbull (1976) 63
Criminal Appenl Bep 132 and in the recent deciglon of R v Heriin Anthony
Breslin (1985) Criminale Jppesl Rep VoleIT pe226e T have congidered the
poseibility of a mistoke Yy Kiebn as to0 the identity of the acoused and
I am aware of the specisl care that should teken to avoid such a mistakee
I bhave noted that no identification parade hae been helds As can be geen
from the evidence Kiebu and his wife knew the appellant welle They were
on visiting terms prior % this incident and it is perhaps of some small
mmmmmmmmmmmmaw

It is the quality of the evidence that matterse I therefore reject
the evidence of the complainent because there mast be a real doubt
as to whether she could see who was in the houge. In rejecting
the evidence I muat stress that I do not think ghe lieds I think
she believed she gaw Tebinou but because of the darkness I think
it muet be open to doubbe As to KiehuSevidence it ig credildles
zamnmmnmmmmmmmmgw
They were cloge to each othere He then chased hin towards the
light and could have clearly seen hig figure as he dlainge Hig
evidence of identification is oredibles I ghall consider whether to
eccept it in due course. mMmm«mﬁauwum
drinking all evenings The evidence of persons consuming alchol
over long periods must be uareliablee hm&a%&m&&g
tity on his own admissione His witness seems to have been
mmm is probably unrelialje tooe is $o PHZ no
doubt he was drunk ag welle But it is strange that he went to
apologise alithough he claims he thought the avoused was drunk and
Joking when he asked the wdtness to spologise on hiz behalfs

For these reasons I cannot place any grest weight on the evidence
of the acoused and his wiinessess as 4o where the acoused was on the
evening of the 9 sugust énd early morning of the 10the Accepiing as
I do the evidence of PUJ Xiebu I have locked o smee if theve ig

any other evidence to re-enforce its

P1 in crose examination said she 4idn't notioce asccuseds hair Int
she said that the person who came to her house hed a beards
hocuged when he was in Court had no bearde In reexsmination she
said he had long hair at the time of the incidente I do not
mmmmueﬁanum‘mmmw
identification I reject her evidence.

PU3 Kiebu claimed the accused had a moustache and never combed hig
hairs He claimg that gince that incident the accused has cut hig
hair and shaveds He claimed to know the accused well as a former
friend and that prior to that incident they used to vigite Accusmed
admitted in croes ezamination that he had shaved off his beaxd and
moustache but said he did so quite a long time after the incident.
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Mhﬁm’:u@aﬂﬁmﬂw evidence it ig in my view
sufficiently convincing to establigh beyond reasonable doubt

that it was the accused who was in the houg$ of Hei Fetan on that
night and that he is guilty of the offence of criminal trespass
as chargeds Fe is convicted on Count 2e

As to count 1 there is regretalbly no evidence to corroborate the
allged indecent asssuli on the complainante Vhile it seems possille
that this occured yet Piis evidence, particularly that identifying

the acoused cannot be relied upone I% would therefore be wnsafe to
convict the accused of indecent assault in the absence of corroboration
and he ig therefore acquitted on Count 1e
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