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the Secretary of State for India described as "a high official of
State" relating to a document he wrote to his under secretary.
Gatley (8th ed. at 414 note 46) says, "Who is such an officer of
State is unclear." The learned author goes on to refer to
Gibbons v Duffel (47 CLR 520). Evatt J, at that time a member
of the High Court of Australia, said (at 534):-

By the year 1892 when the case of Royal Aquarium and
Summer and Winter Garden Society Ltd v Parkinson was
decided, the classes of publication to which the common
law had attached a complete immunity were ascertained,
and any proposed extension of the classes was looked upon
with disfavour. "Absolute immunity from the consequences
of defamation," as Mr E EWilliams wrote in 1909,

"is so serious a derogation from the citizen's right to the
State's protection of his good name that its existence at all
can only be conceded in those few cases where
overwhelmingly strong reasons of public policy of another
kind cut across this elementary right of civic protection; and
any extension of the area of immunity must be viewed with
the most jealous suspicion, and resisted, unless its necessity
is demonstrated" (25 Law Quarterly Review p. 200).

Extension of the privilege by reason of analogies to recognized cases is
not justified".

I bear in mind that it must be "plain and obvious" that it cannot
succeed before an action is struck out. Is it "plain and
obvious" that Mr Lambourne is an officer of state as the Court
of Appeal found the Secretary of State of India to be? Even Mr
James, in his written submission, implicitly acknowledged that
I would be stretching the principle to extend the concept of
"officer of state" to Mr Lambourne. It is not "plain and
obvious" that I should. Accordingly I should not.

What Mr Lambourne said was not absolutely privileged. If the
plaintiff were to prove express malice then he could succeed.

-
What about Mr Tiba? Unlike Mr Lambourne he has not filed
an affidavit. I am left uncertain from the Statement of Claim as
to whether Mr Tiba was speaking at large in court - in which
case what he said may not have been in the course of legal
proceedings - or whether he was speaking during the hearing




