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" Last October somethmg was. senously wrong on Butantan l do not Know -
the cause of the trouble but 1t_re:_;ulted in, tbe traglc ev‘_A fts. wh'u:h have: led-

» _The Sld rnen"of Biitaritar] decided that all of sofié or ofe of the 1nhabrtants |
- of the v1[lage of Temanokunuea should be. pumshed. I'have.used the .words -

- “all or some or ofie™ because the' oral evidence from. the two dccused is that o

- Barentarawa was the only; ta_rget hls hOLIse was_ to:_be stoned -However & the =~ . R

e ,’seems other wllages as well = was to' muster, armed with some. weapon,'at'-v'f' -

;the atrﬁeld and g0 to Temanokunuea on : the evenlng of Wednesday,-;




5

- '27”‘ October. ‘Someé hundreds ‘Ahiswerad: the call. "It is beyond betief that so .
.- iany would. b’ assembled to throw stones at one house. | co__r_lclude that

- thé aim ‘(which was ‘pretty well carriéd out) was to- attack the ¥
- harm to the. village and *its rnhabrtants 0 - pumsh them for some real or

llage aiid do

fancred bad conduct

e -‘Acknowledgmg the strong author‘rty of the ummwane in Kmbatl socrety, ‘the
" more so onoutér: 1slands, and having heard the évidence of the'two’ accused

_ (whose ewdence ] accept on most mattérs’ except thelr owr parts in the

death of Toom Tlmon) I conclude the accused acted under duress

duress IS & defence tor a!l cnmes except murder
(Archbold 2003 edltlon para 17 119) G :

: Sectron 1 6 of the Penal Code s

;1_6. ( A person is not cnmxnal[y responsrb(e for an offence if it i3

' cormifmitted-by two A
- oinitted only becaUSe "dunng the ‘whole of the ‘timé" in whlch it

' is being’ done or ornitted the pe' son s compelled to do or ormt‘

offenders instantly to kll[ h1m or do hiin gnevous bodi(y harm it
he refuses, but threats of future m;ury do not excuse eny_
offence e P ST L ‘

-1 ernphas:ze the last words “threats of . fUture mjury do not excuse-any

offence”.  Any threats against Tioti. and Tokantetaake were of punishment,

| later: _they had suffered no mjury beforehand

"The factd not in dIS
-Butantan ummwane

Duress wags not argued asa defence I _ ':)

e‘\that on'’ the mommg ‘of the 27th October the-
,,,,, gave a direction that the young ‘men should assemble ;
arrned at;'the  airfield to. :gd- to Témanokuniiea, * About- 9 "¢’clock n the

s evemng the men.went on trucks - about 40 10-a truck with three unimware
. ~as far as Watikano: they got off the trucks and walked the’ remarmng threé
o four kilometers to Temanokunuea Once there the mob - that i is what it

was 1 set about stoning and burning houses: ternfymg the., inhabitants.

| ‘Toom Trmon protested The'mob set upon hrm. He.

e

- The ﬁrst was Ne .Tabwakea Trmon, aged 2 o ) ! 3 ‘
. She and’ Othérs mcludmg her mother Nei Baabo™ and Nej Kaabo were at her . -
_elder brother s house. It was bemg burnt The mob was 100 or rnore., Ner;

stoned to death

l come now to the :

:dence of the three prosecutron eye wrtoesses

.....

or Mmdre offenders, and if the ac!: is done or



Tabwakea was ternﬁed She w1th her mfant and the others went next cloor

- to Nei Kaboo s house._ :

Were. very fnghtened._ They chased after my brother. Tooni: he had
“come from- the ‘main"road, | saw from" nside Kaboo s house -
T okantetaake and. Tioti." 1 had known them before. ‘they usually come to
- olir place. Caught up my brother under verandah of Nei Kaboo’s house.,
' went out-as .my: ‘child crying - ‘to take him to maneaba ‘Saw brother
being punched up; hit. Only two 1 recogmsed from maybe 10+ punchmg

. him, others standing around Others - helping Tokantetaake, | saw
-.Tokantetaake punchmg my brother he was using a stlck Tmtl same '
thmg s5aw. h:m hit Toom holdmg somethmg in his hand, torch o

- Dldn't hear anythmg sard Brother not makmg any sound when no one
around went ‘up to him - ‘aver seawal{ - saw them’ throw hll‘l’l over. They'
o all went to Nakareke s house (Exammatlon m chlef)

‘
LI

o Known TIOt‘I and Tokantetaake long tlme. could not have mlstaken them
"1 saw them throw'_hlm_ over. (Cross exammation)

i 'Nez Baabo Burantemwanoku 55 1s the mother of the wctlrn and of Nez‘
l _‘iabwakea L : ; :

‘We were in Burantarawa s house bemg burnt. Nei Tabwakea and Kaboo

" and Burantarawa inside: ‘They came, threw. stones, set fire to house.

- down™; “Chy

They set fire' not to houso we were in bit to. b:gger house. The owner
told is “All fun away" 'When on flre we all fan away.’ I went to Nei
- Kaboo’s - house - the next’ house “Tooni ‘came. along Talking . to men
‘.standmg by ‘main" road. “You have burnt my, brother-m law’ s house
after him®”. Can't récognise th hi) lei
0075 | 'e"_.’reached ‘verandah - only recogmsed: Tioti -~ and
-Tokantetaake as’ thromng stones at: hrm | came outside, . ‘went beside
~ My son sald “"mi beggmg you all Don t recogmse my_'soni- He’s
i lnjured” Toom s .under K N red. '
-said to me’ “Baaboo iy - head is mJured”, ";I Tép ed_'“You are an”.
“The. group was very near. Toom mSIde house and some were w1thm 5m,
He dzd not - enter: he N

and the rest of the people e,
Tiotia’ “torch and""*a;‘f stohe :Then l heard words “Throw him" ‘over ':

;seawal[” Didn’t recognise voice, My eye and forehead_ bemg punched
my chest also hi eft my son’ an' Nt i Kab

=L ' -hlm and punch hrmj o
e. Tokantetaake was using'a’ torch and ~ - -



VWhen no ene around | saw hrm then. . Saw ‘but dldn t recogmse (who
threw him over) He was dead (Exammatlon in, chlef) :

S saw them W‘!th rny eyes ancl lt’s in my statement. They wrote it down.
i ,Threw stones at him and h1t w1th a torch that’s Tlotl and. Tokantetaake
o SOD du:l not run out and ]ump over. seawali He was beal:en to death,.
N He didn’t jump: . thrown - over. - They pushed me - no jdea it was

- Tokantetaake who dragged me away (to safety) (Cross exammatwn)

" Nei. Kaboe Botara, 49 was drmkmg hot tea wn;h others at Burantarawa $
"house PRI SRR A 5 B P
Between 2000 and 2100 50+ came- a[most 10 came w:th a torch ‘Shone
‘torch.” Told Barentarawa to (ook for own safety wiuns | TED to hause - each ,
to look for own safety My house very near, - 7 or 8m. . These men
...didn’t catch Barentarawa - let hlm into- my brick house and sat on
- cement. . Barantarawa s.hause on fire ....... _Watching to see if fire jump to
“my house.  Young boy walking on. rnam road Ten Tauwai. - He spoke-to
the crowd “You are setting fire”, " They laughed “You have ‘no
love/mercy”. _ Tauwai went to place on fire Toom walked along mam.

' "mad.—“ehl%ew

“Chase after him and kill him” a voice sald not famlliar with it. First
_beat him up at house on fire. Tooni said “One at a time” while beating
him _up: Toom freed himsgelf, ran. away runnmg to lagoen side: crowd
, started comms Crewd headed for my’ house. Recognised Tekar‘te aake
' shouting to check my ‘bathroom in-case anyone hiding inside: saw him.
" Known' h1m all time” T've ‘been on Butaritari, .“He’s not here. . Damage

' _,house Tokantetaake ' "And you guys.__ You are, standlng around. - Are-
r ' the de de?” - T Igantetaake They

"."crowd nothlng ‘over his head er eyes .. Over the' seawa[[ “on fhe -

o ‘beach, in the sea. lee a dog bemg thrawn away Tdid see it w:th my




o own, eyes when he Was: lymg dead veer Saw hrm carrymg a. torch Only
o Tokante 'aake _' _,cogmsed (Cross e‘_ h '_ 2 _—

' _‘The fmal prosecution mtness was Ne1 Bumta Sefanala (also kno -—n}as Bumta
- - Tioti); the. medlcal a551stant “She exammed the body of- Toom Tlmon at.7

o Co'clock the. next moming. He had severe wounds on the back of h1s héad:

o ,‘;Identlflcatlol‘l may be made

'h]S skull was cracked . The mJurles caused h1s death

‘ f‘-”Havmg heard the. three {adles aiid - the twd :‘accused I"have to: consuder :
+ ‘whéther 1. can accept the prosecution ev1c_lence beyond reasonable doubt If
: accepted' it i sufficiant tepreve’ the char. - I an - :sho

- ‘ 3 ].-"The statements. {those of Nei, Tabwake
‘,and Ne1 Baab_oo are exhiblted) are not_as full, as the1r evi

L4

The or-Ger eDutl:eu Mr benna s arguments Py remmdmg me {1t 15~
not m ewdence but IS comimion knowledge of which’ |- take Judicial nOtICE)
‘that the. next day the pohce had their. hands full trymg to calm the 51tuat1on

' '_on Butantan Not a geod atmosphere m whlch to take statements AT

~ [

I aiso make a generai observatmn,_ egardmg pohce . ments . after [ong
experience both at the-Bar-and- on the Bench:- Pollce officérs are ‘not

‘_,,necessan{y experts at taking statements: mistakes are’ made;. .theré. are-
. omissions. | Just because a statement has been taken by a pollce OfﬁCEI’It 15
.ot necessarlly rellable and)accurate P ‘ .

:_l accept beyond; reasonable doubt; the truth- and accuracy of. th
.ladlesl’.- eVIdence ‘ )

But 'there is more: Th1s

7,1dent1f1catron ea51er an‘, '
,exammatlon



L may have been prepared to- accept 1dent1f1catlon by one aione of the .
witnesses..  Tokantetaake was ‘ideritified by thrée witnesses and’ Tioti by

n two? . Tdenhﬁcatmn by -three .and two is overwhelrmng I-find . beyond

"'reasonable doubt that each: accused was engaged in the actmtles descnbed‘ -
_Tby the prosecutlon w1tnesses :f" .' o _ L :

' Both accused gave ewdence‘ Each adrmtted that he was: at TemanokunUea
v1tlage that mght, Each demed takmg part m the_attacks on Toom Wthh
 death. - Ti , S

. eomply” ‘theh somé thing ‘would: dpply-to” him{* ' :
. Barentarawas_;- to, throw stones at it. . 1 went under dec1510n of
= NO GhDICE. ‘“Tooni (appeared) didn’t sée hIm arriver. Net. -

= '7'shorellr)e. We'were on top of seawall.’ Went to’see his beatmg up
" ':Watch-.!'Jthen leﬂ: (my. wl[age) carned_ a stu:k +"about . 70cm/2': told by
' réw stonés at house attacked on. way back _

- Nakareke’ i’y throw stones at Kaboo s house (Exammation in

; :ch1ef) -

Everyone had some weapon my stxck from coconut smooth war cub -
‘wiade from coconut - light ..., Had nothmg to-do’ with. attack on Tooni.
Went to top of seawall to see him being beaté. Watching scene - heard
*He’s dead” + ran away . Knew Tabwakea and Baaboo before this. No

:‘problems w1th them (Cross exarnmat‘lon)
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Chalrman of Butantan unimwane dehvered decrsmn to ummwane of our:: :

,'Didn’t take_‘;i:sart in beatmg Toom up. Beaten on the;, o

: v1l{age I was. afrald of their decision so. [ went along with it-ifl dlcln’t o :

"’stones at my hotise “..... Get off at- Watlkano village, walk -three trucks
| gomg back and forth ; stayed at back of group. Fire ~ saw firg befng'lit
_from' .-back I was .80m away.r No. idea where cormng from ! d1dn t brmg




. Carrying-nothing. I complied with dec1swn of unimwarie .. Led Baabo to
-+ corner of house and ['Tan’ away.'. wItnesses rmstaken to say I had stlck __
ii-_-,-or torch (Cross exammatron) : L ST

‘_;:;;trrThe attack on Temwanokunuea vxllage was a Jomt enterpnse by some' -
. hijndreds; of. men at the’ chrectron ofi the: ummwane of Butaritar. “The'two
- dceused” ‘were part of the: ]Olﬂt enterpnse -k refer to'what [ said. about joint
‘ enterpnse ir Témeauaa’ 5'case-(at pages. 7 -B). 1t was approved by the Court
- “of Appeal (Court of Appeal No 6!2000) . -

“When- 2: or: more persons form-a: common lntentwn ‘to prosecute an. .
g unlawful purpose Ani. conjunctron wrth -ane’: another;,-and" in:: the
-prosecution of such purpose an offence J5- committed. of stich- a nature .
that its' commission was a probable: consequence of- the prosecutron of
such purpose each of them is deemed to have commltted the offence. L

7

":;::.r-=-Thrs;-was as ]omt enterpnse lor:“.and;Tokantetaak ere 01’1 the1r oW
“-,adrmsswns tWo amonu many who were part of 1t The aim; was to do harm

;v*lolent and ll'l the course of .the v1olence Toom Was. k]lled lt does not
matter who. threw the stones Wthh killed him, the accused bemg part of
« the.joint enterpnse wmch led to hlS death are equally reSponsrble W1th
-'“-'ofhersforlt L G o REE TR '

:,'-'The Sohcrtor General submrtted that the accused ‘were ; gu:lty on: both
grounds » they were rdennﬁed takmg part in the . attack on-Tooni by, .
_ withesses and they weré part.of a joint enterpnse on- their own admrss:ons
- accept the Solacitor Generalssubmu;srons L Sl ek '

" There is only one thmg | add Even though 'approved by the,Court of Appeal f.

““the Solicitor. General: taxpressed a reservatior about. the: completeness of my. -

" -exposition of ‘joint énterprise in Témeauaas’s case.: . He réminded-mé-that -
" section 22 of the Peral Code is: the same as Sectlon 8 of the Queensland:
" Criminal- Code. - He refefred to the commentary on section. 8 in Carter s
. Criminal Law of Queensland (10“‘ ed1t10n) (at: pages 56~ 58) et e T

. On a charge of rnurder agamst those engaged ina Jomt enterpnse, 1f the—. o
“actual perpetrator has" gone beyond the ‘scopé. of ~the “original. Jomt:

B enterprise; formed an. mtention to. kill and killed then another partner-in.

- the-joint enterprise. may b"'conwcted not of m 'rder but of . manslaughter (R; o
o vJems (1993) 1 Qd’ e L . _

o have consrdered the. ts- e this case to see’ whether the perpetrators'-__ e
,-'went beyoncl the scope’ of the ongmal ]omt enterpnse ~Thereis no-



_-ewdence at. all. that they did- go beyond the Ongmal purpése.:. Applymg_ .

. either a subjectwe 0 objectwe ‘test the scope. of the ‘original purpose of

~ this ‘enterprise’ must have had as & probable consequence < and the aceised
must have known it + that someone could be killed. ‘0f course, apart from

. Jomt enterpnse; they were rdentzﬁed as bemg at the forefront of the attack

--on Tooni.< The évidence.is-too strongly. agarnst the accused fof there to be

. any reasonable- déubt. - Not only wete they’ engaged in the 301nt enterpiise
~but they took an actwe part in the stomng whlch k’{lled TOOm e

R would very much have preferred to have been able to ﬁnd them gmlty of ,
manslaughter ‘That would have given . some’ dlscretion in’ frx}ng penalty '
Fmdmg théri gualty of miurder the only penalty is life 1mprlsonment Durgss

L isne defence to‘a charge of miirder but the Court: shoutd be able to take it
- into account on’ penalty As the law stands the Court can 1mpose only one

7 -.--penalty'for murder, {Ife Impnsonment. e -

i suggest most strongly a change in the law The Court should as }t does in -
 many jurisdictioris, have the duty of fixing for all offences not on{y the head
“ sentence’ but’ also - the - nond parole périod, “the" period: which must elapse g

“before. a prisoner mdy be cansidered for release, | The Parole Board would

~still have.the. decmon as to when, after. the' expiration: of the’ non oarole

penod the pnsonen should be released and on what terms

-"Not all ‘crimes - of murder are” the same,, commltted in the same
~ circuinstances or with the same degree -of brutality: nor' arée the
¢ircumstances of murderers the -same. . Each crime of murder is unique.
. This should be. reflected in length of the penod of detentaon before re[ease :

,--'may be constdered

LT

S have expressed these \news before. wI repeat them and earnestly commend
‘ mem 10 the Government and to Parhament [ S

L '-As rt is i ﬁnd both TIDtI Toromon and Tokantetaake Katla gullty of rnurder
. and sentence each to l1fe 1mprlsonment i e
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