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ASSESSMENT OF DAMAGES

Mr Befina produced a table shewing estimated income and
expenses  (Exhibit P7) for the three activities intended to be
undertaken, shark finning, live fish project and shipping line services
between Kirtimafi, Tabuaeran and Terging,  The total claimed,
$1.272.264. Mr Pine gave evidence to support the claim. There is no
need to set oul the detail of his evidence but in Cross examination it
beceme clear that the calculations needed to be modified. A full
12 months — January 2006 fo December 2004 — hod been used. That
was unsustainable. Mo claim could be made before mic February
when the vessel was seized. The claim should be onlty for 10%
rmonths.

Mr Fine said that he had given minimum estimates both of sales and
of expenses. | coccept the estimatas for sales. Az for expenses
Mr Fine conceded they could have been 202 higher. In the light of
the concession expenses should be increased oy 20%.

Cwernight Mr Bering, in the light of the evidence and discussion with
counsel, prepared a modified table toking account of the shorfer
fime and the higher expenses. It is Exhibit F11. MrTekancne took no
issue with the figures: they were guidelines for the Court. | shall use
them.
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| had let counsel know that | would make an gllowance of about
1/3 for confingencies. In Exhibit P11 Mr Berna has made that
cliowance, The revised total claimed s 3902,400.80. | haod told
counsel because all these calculafions are estimates onby | was likely
to round up or down the final figure.

Mr Tekanene called one witness, Baitonga Tirkai, chief mate of
“Wellbeing 3" on the voyage fo Kiitimal and at the fime [on or
about 15 February 2004) the police seized the vessel, The thrust of
Bailenga's evidence was that it would nol be feasible for the three
acfivifies, shark finning, live fish and camage of freight to Teraina
and Tobuaeran to be coried on at the same fime. Al crew
members would confibute to all activities, The evidence did not
camry the defendant for at all Haoving heard the plaintiff | am
satisfied the three octivities could be camied out at the same fime
and by separate crew members.

The defendant did not submit any figures in answer to the final
figures of the plainfiff in Exhibit P11, However Mr Tekanene did make
a number of general points.  First when | releosed the vessel on
26 Cctober 2004 | released the vessel and its contents. The contents
included the iterms of which the plaintiff has claimed ownership.
They were on board and are set out in a schedule to the affidavit of
David Fine swom on 17 March 2004

Items Value
1. 2 dive compressors (i) 57,000 (Us)
(i) 512,000 (US)

2. 25 dive tanks @ $150 (US) 51,250.00 (US)
3 3 Yamaha 40 horse powered

Outboard engine @ 54,500 $13,500.00
q, 1 Yamaha 15 horse powered

Quiboard engine @ 52,200 52,200.00
5. 2 wooden boat (20 fi long)

@ 54,000.00 58,000.00
&. Deep freezer (3 x 2 deep) 5700.00

TOTAL VALUE - U3520,250.00
AUDS527 400.00

Mr Tekanene did not challengs the fist nor the values cloimed. He
did submit that the items had been released to Hee Joong Yoon,
the owner of Wellbeing 3 pursuant to my order of 26 Cclober, The
defendont had no more responsipility for them. | accept
Mr Tekanene's argument. 1t is for the plaintift fo pursue the owner
for their return: he cannof succeed in claiming them in these
proceedings.
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In case | am wrong | should assess what | would have allowed if |
had found otheraise. The volues asserted by the plaintiff were not
challenged but | should make a small deduction for contingencies -
some one or mare of the items might hove been damaged or lost
and so on. | 'would have allowed $25.000.

Secondly Mr Tekanene submitted fhat in Kiribafi no one could make
the big profit on any project the plaintiff claimed he would have
made: it simply s not possible. The argument seems fo me to be
pessimistic: disparages the caopacity of Kiibah entrepreneurs to
venture and fo succeed. As | mused in Court during argurment |
wondered qaloud whether anvone may have said the same of Bil
Gates before he started Microsoft. | reject this second argument.

Thirdly #r Tekanene submitted that it would not have been possible
for Wellbeing to have camied out three aclivilies simultaneously. |
should allow only for the shark finning or for the live fish or for the
cariiage of freight fo and from Terging and Tabuaeran. | suggested
to Mr Tekanene that if | were to do that the plaintiff would opt for
the carriage of freight, claimed fo be by far the most profitable of
the acfivities. Given the evidence of the planbff | can see no
reason why the Wellbeing should nof have engaged in the three
activifies. | reject Mr Tekanene's third argument.

The fourth argument was that after the reledgse of the vessel on
26 QOctober the plainfift could have immediately gone on with the
project for the two months left of the charter. The argument is guite
unreasonable. it would have meant Mr Pine staying on Kiifimmati for
many months or at least being on Kirfimaoti on 26 October. He
would have had nothing to do. He lives and has business interesfs
on Tarawa. The relegse on 24 QOctober was unexpected following
the sudden enfry by the prosscufion of a nolle prosequi. In any
case it would hardly have been worth starting again for only two
manths of the charter left. The seirure of Welibeing in mid February
was such a disruption 1o the project as to make it impracticable to
begin again after 26 October,

Finally Mr Tekanens submitted that the vessel had been in laowful
detention [once i had been seired): the delendant should not be
held ligble to the plaintitt, Certainly | refused on 24 March Mr Ping's
application for release of his cargo bul on 10 March | had made it
clear to the Republic that unless charges were loid by 24 March |
wiauld not be sympathelic o he Republic. Once the charges wers
laid on 23 March | was not prepared to release the vessel or cargo
unfil the case hod been dealt with., As the vessel and two of the
three defendants, Hee Joong Yoon and Sugun Yun were on
Kiritimati, the case should e heard al the nex! sittings of the Court




on Kiritmati, The sitfings did not begin unfil 26 October. The
defendont did the damage to the plaintiff ot the lime the vessel
was seized. After that the domage was imeparable. Mr Tekanene's
final argument failed.

| cssess the plaintiff's domages at $900,000.

Dated the 11 daoy of February 2008

THE HOM BORIM AN HOUSE O
Chief Juz¥ce






