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JUDGMENT

(Ex TEMPORE)

The respondent was charged with criminal trespass. Several times he
did not turn up for the hearing and it was adjourned. On 22 May 2008
he was present but the prosecutor said he had a conflict of interest
and could not prosecute. What the conflict was is not known but |
assume it to have been for a valid reason. However the Single
Magistrate's patience had run out. She exercised her discretion to
dismiss the charge for want of prosecution.

The prosecution has appealed.

It is always difficult to succeed in an appeal against the exercise of
discretion. A court on appeal will only quash the exercise of a
discretion if it has been exercised in a way in which no judicial officer
should reasonably have exercised it. | am not sure | would have
exercised the discretion in the way in which the Single Magistrate did
but | cannot say she exercised her discretion in a way in which no
judicial officer should have exercised it. The appeal must fail.

In conclusion | make it clear that it is the responsibility of the
prosecution always to be ready to go ahead, to have a person
present to prosecute who is ready and able to take the case. If there
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'is’ho such person present the prosecution runs the r"isk, as happened
here, of the charge being dismissed.
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