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JUDGMENT

Muria CJ:  The applicant/defendant in this case seeks to set aside the
default judgment entered against it on 27 April 2011. The background
facts of this case were sef out in the judgment of the Court delivered on |
31 October 2011. | need not repeat them here, save 1o set out the |
chronotogical events in the matter.

- CHRONCLOGY OF EVENTS

On 14 February 2011 wiit issued against opplicant

On 22 February 2011 wiit served on applicant

No gppearance by applicant



27 Aprit 2011 Default judgment with damages to be assessed
entered against applicant

26 May 2011 Respondent filed application  for assessment  of
damages

20 July 2011 Hearing on assessment of damages fixed | for
9 August 2011 '

9 August 2011 Court directed notice of heqring on cssessmenf of

damages to be served on applicant and fixed hearing
for 9 Saptember 2011

2 September 2011 Notice of hearing served on applicant

9 September 201 1 Hearing on asSes‘smen’r’ of domages. Applicant did not-
- appecr.

SO'OcTobér' 2011 Judgmen? on assessment of damages delivered,
. awarding $20.000.00 generai damages plus $226.30
special domages - fotal damages gwarded

$20,226.30.

30 November 2011 Applicant filed application. io set aside the Defaulf
Judgment.

| repeat what the Court soid inits judgment given on 31 October 2011 that
the applicant had taken no steps af dli to defend the matter since the
service of the Writ upon it unill the filing of its application to sef aside the

Default Judgment.
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PRINCIPLES TO BE APPLIED AND ARGUMENTS

The Court retains the discretion to set aside any judgment obtained by
default upon such terms as may be just. See Order 13 18 of the High Court
{civil Procedure) Rules 1964.

Thci’:' discreﬂon is unfeftered,

The rule does not set out what matters should be taken into account by
the .c;'ourﬁr when exercising its discrefion in an q'ppliccsﬁon to sef cnsidé
default judgment. The case law, however, has provided guidelines to be
taken into account In such applicafion. One such cose s
Evans —v- Barflam {1 937] AC 473, referred 10 by Counsel for the applicant, -
which lays down the generdl principle 'iho.’r:

..... unl‘ess and unfil the Court has pronounced o judgment upon
the merifs or by consenf it is fo have the power fo revoke the
expressron of ils caercive power where that has only been
obigined by @ fai}ure fo follow any of the rules of procedure”,

Ms Tekdn_i.‘ro aiso made references fo other cases in. support of the

applicant's case.

Mr Berm of Couraset for the respondent dld not seek to resile from the
generdl principle that the Court retains the unfettered discretion to gront
or refuse an application fo set aside o default judgment. Counsel,
howevet, urged that the Court would have to fake into account the
circurnstances of the default when exercising s discretion.

The principles to be applied in an opplication such as this, are stafed in
waysang Kum Kee -v- Abamakore Trading Lid {5 April 2001) Court of
Appeal of Kirbati Civ. App. No. 6 of 2000. The Court of Appeadi, in that
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case, restated three principles which the Court should apply, namely:
whether the defendant has a substantial ground of defence to the
plainfiff's claim; whether the defendant's fallure to take any steps or to
appear af the hearing was excusable: and whether the plaintiff will suffer
ireparable harm if the judgment Is set aside. The Court of Appeai went
on fo reiterate that the onus is on the defendant to establish a defence of
sufficient substance 1o justify delaying the plaintiff in obtaining the fruits of-
the judgment,

In this case, the second of the three considerdﬁc'ms._is of no moment to the
applicant. There is absolutely no acceptable reason or explanation for
not faking any steps in the proceedings against if. The affidavit of Betarim
Rimon, the Acﬁng General Mcmc:gér of the q:pplicc:nﬂdef.endan’r, filed in
support of the application deposed: | |

“9. THAT a court dacumént marked as “Writ of Summons”,
issued on 14h February 2011 was brought to my attenfion
on of about 25t February 2011.

3. THAT at the time the writ was submitted to me | was new
of the position of Acling General Manager and so |
instructed one senior staff to advise me on this matier.

4. THAT no advice was given and believing that the
amount claimed was 6n‘ly 52?.6.305 and the remaining fo
be -assessed by the Court | advised the uct:pu‘niant'to
immediafely seffle the payment.

5 THAT | did not realize thai in a personal injury acfion the
Plaintiff could enter interlocutory judgment ond proceed

fo enter judgment because | was under the impression
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that a formal hearing would fake place to delermine
whether the facis alleged against me were in fact rue.

4. THAT I now realize that my understanding was probably
wrong”. |

The obove explanations coming from an ordinary persoh from the villoge

with very limited education and very little knowledge or understanding of

the machinery of the Courts can be accepted but éeftciniy not from @

person in the caliber of a CEO of an organization. The foilure by the

applicant fo fake steps to defend the d'cﬁon. in this case is, in my
judgment, inexcusable. _

The main consideration for the Court in this application is whether the
applicant :hes a 'subs’rch_‘ri-di defence to the respondent’s claim. In its. drait
 defence, the applicant raised the defence of contributory negligence.
"-Howeve_r there must be evidence fo demonstrate that the defence is of
sufffic’iehf substance.

It must:-be pointed out that the matiers set ouf in the draft defence are:
assertions or claims of dlleged defence. They ore' not evidence. So that
upf:xi*’r ffom the Gsse'rtiohs of cloim.of dlleged defence of contibutory
negligence, there is absolutely no evidence Eh the cﬁﬁddvﬁ of -’rhé Acting
General Marager pointing to any contributory negligence on the part of
the plainfififrespondent. ©On the other hand, the offidavit of the
plaintiff/respondent sworn to on 23 January 201 2in response fo the Acting
General Manager's  affidavit rebutted the applicant's claim of
contibutory negligence.

The onus is on the applicant/defendant. It has falled to discharge that
onus of establishing o defence of sufficient substance in this case.
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Having found that the applicont/defendant has no excusable
explanation for failing fo fake steps to defend the plaintifi/respondent’s
claim and that no defence of sufficient substance has been shown, If is
unnecessary fo proceed to consider the third consideration set out in
Waysang Kum Kee —v- Abamakoro Trading.

The applicani/defendant has fafled to effer any justification for depriving
the plainifffrespondent the fiuils of her ju_dgmemi. For the dbove reasons,

the application to set aside the judgment of the Court dated 27 April 2011
is-refused.

- In passing, | wish to make the following remarks.

While the _cc_tsas decided Iby the Courls in other jurisdictions cre helpful, |
feel the first place to look to for guidcmce when dedling with legal
orinciples in cases coming before our Courts should be in the judgments

of our highest coutt, the Court of Appeat of Kirtbati. Where legal principles
have been firmly established by or own Courts, endeavours should be
made to clte decisions of our own Courts in such matters, and only
c_cin‘firiue to look elsewhere for gju‘idqnc’;e where legal principies are :yef o
be seftled by our highest Courts. By doing 50 we will begin to develop our
own local }urisprudenc’e, ' | |

Dated the 29 day of October 2012

A

SIR JOHN MURIA
Chief Jusilce



