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JUDGMENT

The opphcont Iotebo Noon, seeks Ieove o brlng cer’norcm

L -_:'3'_'proceed|ngs agomst ’rhe responden’f O’nntao; Hotel Boord of Dlrectors m Ao :

'”.:'3'----_"j"-respect of 'fhe loﬂers decmon B

:f"_'_Depcsrimen’r ’fo ’fhe Food c:md Beverclges Depoﬁment
"’”'_:_he can de ihat ihe applicant requires extension of

o 1rc1nsfer him from 1he Account;”._'_-f
However, before'ff' o
: ’rhe apphcqn’f requ1res extens;on of hme hrs’r to seek lecwe

_ he one year ou‘r of hme as requwed by Uie '3::0f O 61_ of '1he'.Hfgh



BRIEF BACKGROUND

The applicant was and is still employed by the respondent, Otintaai Hotel
.in Bikenibeu, South Tarawa. The affidavits filed by both parties show that
the applicant has been employed in the Ofintaai since 1993 serving In
vonous ofher Sections. In December 2009 the applicant was transferred
’ro 7he Account Section and in September 2010 he was fransferred back

i jE“oq‘l*y_ee Food and Beverages Section where he was once posted.

Foliowing some difficuliies, the Hotel was facing, a Task Force was set up
to investigate and report to the respondent Board. The Task Force

conducted its investigation. it Inferviewed the staff of the Hotel including

those in the Account Section. fhe applicant was one of those

interviewed as confirmed by his own affidavit and that of Talaki Irata. The
Task Force made its Report to ihe respondent Board recommending,
among other things, that the applicani be transferred  to “any

appropriate section that he could fit into” within the Ofinfaal Hotel
es’rcb\ishmem‘.

On ]5 Sep’rember 2010 The respondent ’rronsferred ’rhe Qppi!con’r ’ro The_ -_ e

”:'_'_"s’nli employed ln ’rhcﬂ Sec’non c1’r ’rhe presen’r

HIS scﬂqry hgs no’r been;-:-.;--_-_---_-.' i



the organisation structure of the hotel is also the: Minister of

Communications, Transport and Tourism Development.

The learned Solicitor General, Mr Tekanene, contended that the

respondent is a private limited company. 1t is a separate legal entity

.govermed by s Articles of Association and operates under the
ﬂiféc’rorship of its Bodrd of Directors. It has its own terms and conditions of
:s;é(yiée, the Hotel Conditions of Services. Thus submitted the leamed
Solicitor General that the decisions of the respondent’s Board of Directors
" are management decisions and as such, they are not amenable to
judicial review. In support of the respondent’s argument, the leamned
' Solicitor General referred to the case of Neat Domestic Trading Pty Limited
-v- AWB Limited & Another (2003) 216 CLR 277.

The respondént, Australian Wheat Board {(AWB}, In the Neat Domestic
Trading case, is a statutory corporation that controls the marketing and
‘export of wheat in Australia. The second respondent, AWBI (!h’rerna’rional)
~Limited {AWBI) is a wholly subsidiary of AWB Limited. The clppeilc:n’[ is a

. :ﬁdomesﬂc cmd |n’rerna’noncﬂ grcnn trader. The oppellan’r prewous!y Oppl!ed

.:-_for Gnd WCIS gron’red perm;’fs ’ro export whecﬁ In bulk. Lafer it Gpphed for. i

: f_"-_;j:__-.-__':permi’rs ’ro expor’r durum wheo’r ’ro |1c1!y and Morocco, ’rhe responden’r-:'

On Oppeal ’fo 1he H'gh.___Cou rt of
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Solicitor General that the decision of the respondent’s Board of Direlc’fors

wdas made to serve the best interest of the Hotel cmd of its commercial
interest.

However, In my view, the fact that the respondent possesses character of
pnvo’fe nature and engaging in commercial interest, are insufficient to
exemp’f it from the judicial review jurisdiction of the Court. This is so,
especsoﬂy in a case such as the present one where the overall control of
1he respondent is parf of an integral system, that is, the Government
operation which has a public law character-and sanclioned by public

1aw. See R —v- Panel on Takeovers and Mergers ex parte Datafin PLC &
. Another [1987] 1 All ER 564.

Mr Beniata’s argument is apt in this regard when he submitied that the
respondent is part of the Government's set up, integrating it into the

. Government's framework s demonstrated by the respondent’s

organizational structure.  The structure shows that appointments of
members of the Bodrd of Directors are done by “the . Mlnls’rer of

Communlcohons Trqnspon‘ cmd Tourasm Developmen’r cmd thot cﬁ the

Heod of 1he struc’rure lS the. Mlms’rer of Communlco’nons, Trcmspori clnd'_-j ST

Tounsm Deveiopmen’r in oddmon snnce ’rhe respondent |s wholly owned__"' - R

ns __f_lnomc:lcﬂ_ Gc:counts c1re rewewed by The'_
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WHETHER EXTENSION OF TIME SHOULD BE GRANTED

The respondent's decision to transfer the applicant from the Account
' Section fo the Food and Beverages Section was contained in a ietter

dated 15 September 2010 and communicated to the applicant. The
._ decision was made on 13 September 2010. The application seeking
i-]UdICIOl review of the respondent’s decision was filed on
! \12 Sep’rember 2011, one year after the decision was made.

Mr Beniata of Counsel for the applicant submitted that there has been no
undue delay in this case on the part of the applicant to bring the matter
to the court. In support of his submission, Counsel referred to the various
correspondence over the matter. These include the letter written by the
applicant to the Hotel on 16 September 2010 to review its decision. He
wrote another letter on'17 September 2010 to the Hotel oskmg the Hotel to

reconsider its decision. The Hotel replied to the applicant's letters on

18 September 2010 maintaining the Board’s decision.

_Subsequenﬂy ’rhe oppllccm’f c:pproclched hlS Members of Pcrhemen’r

i"_--_*}'-Benuere Berinat MP who wro’re two Ie’rters on behaf of the Clppilcc]n’r on .
H October 2010 Gnd 6 Sep’rember 2010 Cmd Teburoro Tl’ro MP who wro’re G

a _l_e’r’rer on hlS behcslf on 25 January 201 1 When those teﬁers produced no'.'-’i b

'results, .‘fhe clpphcctnt_ctpproqc_hed the Office of The People s Lclwyer andf;f'::
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Thére can be no argument that the applicant wdas out of time by one
year before bringing his case to Court. The question is whether he should
be given indulgence by the Courf and permit him fo bring his case
oulside the time limit laid down in Rule 3 of O.61 of the High Court Rules.
This rule is mandatory:

‘ “Lecfvc shall not be granted o apply for an order of cerlorarl o remove
gny Jvdgmen} order, convictlon or other proceeding for the purpose of its
‘ bemq guashed, unless the application for leave is made nol later than six
months cifer the date of the order, judgment or proceeding compiained
of. The applicant had six months to apply.

The general discretion of the court fo enlarge time s contained in 0.64 15
of the High Court Rules. It must be observed that Rule 5 of O.64 is subject
to other Rules, one of which is 0.61 3. 1t is for this reason that an

applicant, seeking the Court to invoke its discretionary power, must satisty
the Court why it should exercise it in his favour.

Mr Tekclnene of Counsel for ’rhe responden’r submlﬁed ’rhcn‘ the blame for

’fhe deioy in ’fhlS Case ts pu’t on ’fhe responden’t yeT The Gpphcan’t chose_ -

no’r 10 brlng The moﬂer To Court WI’rhm The s;x momhs os requ;red by The

The mcun recnson for chcﬂlenglng 1he responden’r s decmon wos_'.:_._r:--'-'-' ER

h of the. :ru!e __of
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ihe rule of natural justice when dall dlong, that was the ground for
complaint against the respondent’s decision.

Nt may well be that the respondent had been slow or uncooperative in
responding to the letters from or on behalf of the applicant. But the lack
“of responses to those letters cannot confer on ’rheopplicont an excuse for
;'f_g'nirrg to comply with d six {6) months time limit given under the Rules. The
' r'fes‘pOnses to the letters might be more relevant to beefing-up the

arguments in support ‘of the applicanf's case in the course of the
proceedings. S

in my view What the applicant could have done was, having armed with
the aliegation of denial of natural justice, filed the complaint immediately

in Court. He couid then set aboui writing to the respondent requesting
the information needed to support his case.

! y

This is no’r a case where the grounds of compioint against the
_ re5ponden’rs decision could only be ascertained from the document

g '__'(Tosk Force Repor’r) and so that Report was vital fo ground the Clpp!lCCln’f s

e ;f-_'_.:cose As oireody men’noned rhe ground for chollenglng ’rhe responden’r S

'}_-'.-decrsron was. ’rhe olleged breoch of ’rhe rule of no’rurol jus’rrce There is

. ;.}.:__:"noihrng ’ro preven’r ’rhe opplrcom‘ from immedlo’reiy runmng ’ro rhe Court_'.:f:__::"'_;;"' o



S wrong

responses from the respondent did not and cannot help him cure the
defect of not complying with the time limit set by the Rutes. it would not

be proper to grant an exdension of fime fo the applicant in this case.

Even if the Court were fo sirefch its indulgence and permit the ap
© an_extension of fime,

plicant
1 would have refused leave to issue cerflorari in this

QEose In the present case, in my view, it would not be just to grant leave

H’ro the applicant for two reasons. First, the delay in this case of bringing
the complaint to Court is inexcusable. The applicant was, and still is, in the

employment of his employer, the respondent, and thus has been closely

in touch with the respondent. This is not a case of someone who had

peen dismissed and left the employment and being out of touch.

secondly, the applicant was not dismissed. He was simply transferred

from the Accounts Section to the rood and Beverages Section in the

Hotel with no loss of benetits. His salary remained on the same level. He is.

“ofill in the employment of the respondent.  From his affidavit of

24 September 2012, paragraph 25, ’rhe opphccm’r is seekmg to be put

bock m’ro 1he Accounts Section. - Thcﬂ l feel |s c1 mcﬁ’rer for ’rhe

respondem s mcmcxgemen’r There is no ev1dence ’ro sugges’r ’rha’r ﬁ wc15_ i

d Beveroges Depdﬁmen’r

1o ’rrcmsfer the. opphcan’r from. Accounts Depcxrtmen’r 10 ’rhe Food'_': L



the applicant's request for extension of time 1o

For all the above reasons,
ve having

apply for leave to bring cerilorar proceedings is refused. Lea

been argued, it is also refused.

Dated the 28 day of March 2013
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