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JUDGMENT

Muria, CJ:  The plaintiffs claim general and special damages for s_rﬁé.lf .

and inconvenience suffered as a result of overflow of contaminated
seawater onto the plaintiffs’ land. The plaintiffs are residents of

Etanimakin in Bikenibeu, South Tarawa. The defendant is a Government

Statutory Body responsible for the provision of public utilities and

services, including maintenarice of sewerage systems in South Tarawa. -
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Case for Plaintiffs

The plaintiffs’ case is that in or about 2008, one of the manholes in
Etanimakin overflowed resulting in: seawater and human wastes flowing
into the nearby homes of the pla'inti’??s.g It 15 dlso alleged that the overflow
caused damage to the plaintiffs’ g-ardef; crops, babai (kind of taro) pits and
wells in the area. It is further alleged that despite requests to the
defendant to address.the problam, the defendant failed to do so for two

(2) years.

The bi-aintiffs. claimed that because of the failure by the defendant to fix
the problem of thé overflow manholes, they had to endure the smeli, for
twa {2} vesrs, their wells were ho longer uszhle their crops destroved,
and their babal pits were contaminated,
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Case for the Defendant #

. The detendant denies the plaintitfs’ claim. The defendant contends that

the said menhole was part of the many manholes constructed with help
from Australia funding by Tarawa Seweérage Project before 2004, The
defendant took control over them in 2004 after they were corhp%eted.
The said manhole was built in 2 low area and, hence, prone to overflowing
whenever there was a problem with the pump station or blockage inthe
manhole system. That was what happened in 2008 with the concerned

manhole.

The defendant’s contention is that the blockage in the pipeline and
overflow of the said manhole were caused by the public dumping’

non-sewerage and non-sanitary items, such as cotton rags, wood, diapers

and other things into the sewerage system. The defendant says that it




(58]

had attended to the problem of the overflowed manhole. 1t took further
" measures by pouring sand over the damp area to avcﬂd the smell and the
stench. However, it was beycmci Its comrci to stop peopfe in the area

from dumping n@n-sewag_e l-tems intc the s_e.w_er-age_ system.

The defendant denies breachmg any duty cf care to the plaintiffs in this

case. Italso relies on sectson 34(3) af'; ! "Pub!tc Utilities Ordinance.

Evidence

The evidence fcsr the ;}Eamtz : 5contamed in both the orat and affidavit

awd&nce z:;f Taeﬁe“ B ﬁfﬁéé‘éﬁ‘f?d&v’it— sworn to on 23 Avgust 2041
i) ber 2017 0 support of the plaintiFsy claim.
Wir Bet '*sams?aﬁ piaintffs fived around and near the
‘ mé *c:'e 2t Etanimakin é"" Bikenibaw in 2008 The
anta t"xelr iand and 5urreun;§mgs~: damaging thelir crops.

ﬁ_'-ﬁh.ﬂi_'i%‘i‘ﬁ'ﬁ?@ﬂi.ﬁ fromm the overflow wes dveriheiming,

 alsc stated that it took the defendant twe yesrs to fix the

LY _Teifaék'e Beis, an behalf of the defendant, deposed to in his affidavit

5 th;at he was aware of the problems with regard to the manhole which the

plamtlffs complained about. He further deposed to the fact that the'

N manhole concerned overflowed due to blockages caused by non-sewage

‘items, such as co_tton rags, diapers, wood etc. being dumped in the

sewetzage system. The defendant had attended to the blacked manhole
by _pd:mpin’g the sewage matters to the other relaying pumping stations.
Unfortunately, that process did not work because of non-sewage items

clogging the sewerége‘ system.




M Beia further stated that they had to resort to the process of emptying

the blocked manhoie by employing a vacuum truck to suck matters out '

from the manhole and dis‘cha'rginé?tqem at a pump station. He further
stated that after they emptied 'the-J'ﬁarﬂf\crl\afz the defendant filled the

damp area with sand to stop the smell-and the stench.

fssues

In the present case the maib issue for the Court to determine is-whether
the defendant is liable for damages claimed by the pEéintiﬁs. if the
defendant ¢ Hzhle, the next lssus ss to determine the guanium of

darnages for the loss suffered by the plaintiffs,

Constderation and Determination

it is not disputed by the defenaant t%’i&% the concerned manhole
comphained of by the glaintif{s overflowed due o biockages in sewelage
.ﬁ‘y’fi*‘s'ﬁmh There it aiso no dispute that the defendant Bad teker steps e
remedy thie problems caused by the gverflow of the manhoie, The
defendant had investigated and identified the causes of the overfiow of
the manhgie. The main cause of the overflow was the blockage in the
sewerage system due to dumping of non-'s‘ewa.ge items, such as cotton
rags, wood, diapers and other such items into the sewerage system.
Pa_l‘ag:ra,phs-&, _6_, 7, 8 and 9 of the affidavit of Tietaake Beia clearly set odt‘
the situation and what the defend_an't. did to address the probiem

complairied of:

“5. The said manhole had-averflowed many times due to the fact

that it is located in the low lying area. The major causé was




the failure of the pump station that used to convey sewdge to
the other relaying pumping stations. The follure is caused by
the dumping of noﬁ-sewag_é items such as cotton rags, wood,
diaper etc. wherx' the pump*%?ag!ediit creates a bafk;ép problem

in the pipeline and overflow to this manhole.

. With regards to the problem at hand we investigate the

manhole however we worked from the other manholes to

drain out the blockage. Normually we do not work on the

| blocked manhole but worked our way from the pump station

by remaouing non-sewage items thot clogged the pump. Once
the pump functions aég’é;z it will take time to empty thé

maonholes or to stop the overfiow. |

. The immediate solution we used i”&:;%pé’fed up emptying the

marhole is by employing o vacuum truck to suck the mankole
and then discharge to ¢ pump stotion which we also used in

this case.

. We also pour sand or filled up the damp orea with send to

~ avoid the smell and stench.

. As mentioned earlier the major cause of the problem is the
purmp failure to empty the manhole contents as'it could not

. suck solid waste (non-sewage and non-sanitary ftems) that

were dump in the system. The dumping of non-sewage items

is beyond PUB control and therefore the problem of overflow




Is repeated to most manholes and which has happened to this

particular monhole several times”.

The evidence shows that the ;Eefe;'da;gnt. had not turned a ‘blind eye’ to
the problém of the overflowing manhole complained of by the plaintiffs.
The guestion perhaps is, could they (defendant} have done more to

prevent the ‘harim’ Whiﬁh the plaintiffs have alleged to have suffered

“with?

f think it is also fair to s:ay th-a’té?a-s a result of the overflow of the manhole,
rontaminzted seawater seeped inte the soil in 2nd around the plaintife
aurrz}ésﬁﬁifégg,' ag well 35 producing overwhe!ming stench. Ong of the
agﬁae{éuéﬁ-gagﬂf:m@_w&ﬁéawémg cortzminated ses waler seeping o
the soil in the plaintiffe land was the damiage done to their crops, for

which they claimy compensation, f

Whilst accepting :t'hét {_he gverfiow of the concerned manhsle did ocour
and the contamingted seawster seeped into the sandy soil in the
p_taint_iffs’ area, the .piaintiﬁs have to estaﬁiish that the defendant was
respansible for fai.i‘éing to take the necessary action to prevent the
overflow of contaminated waste water onto the plaintiffs’ land. The
plaintiffs would also have to establish that the damage to their _prope:‘-t-i*e*'j;:;;

{crops) was a direct consequence of the defendant’s failure to perform its | :

duties as the autharity resporisible for the maintenance of the toncerned - .

manhole.

The cause of the overflow of the manhole resulting in the contaminated i

soil in the plaintiffs’ land and damage to their crops was the blockage in. S




the sewerage system. Evidenceis, therefore, heeded to establish thatthe
defenda'nt had falled in carrying out its dutles and responsibilities,
statutory or under commion law, to _'prévent the blockage of the sewerage -

system, so as not to cause the overflow of the manhole in question. The

plaintiffs bear the burden of establishing that failure on the part of the

‘defendant.

The ev_id;ence-from th,é:p!éinﬁffs; simply, do not point to any fallure on the
part of the defendant to 'p‘févén.t the blockage of the sewerage or to

nrevent the overflow of the -rhanho%'a The evidence from the plaintiffs

seems to suggest that the manhole had siready overflowed and

eontamineted waste water had already overflowed onto the plaintitfs’

area with overwhelming stench,  towag then thay the problem was

reptrted to the deferdant, The plainti#s’ evidence also shows that thelr

majn complzint was that the defendsrt wis not prompt in fixing the
¥ . -
problem caused hy the averfiow and which causad darnsge to thelr crops.

This s cieariy reflected in their Statement of Claim,

The defendant’s evidence, dn the other hand, clearly shows that the main
cause of the overflow of the manhole was 2 blockage in the sewerage
system. That blockage was caused by nOn-éewage it‘emfs.d:uimped into the
sewerage system. The non-sewage items included c:'ottc_n rags, wood,
diapers arid other like items. Such items are not normal to be found"iﬁ.é'

sewerage system. Unfortunately they were, in the present case.

- Having been alerted of the overflow in this case, the defﬁendan}:p

investigated the cause of the overflow of the manhole in the plaintiffs’

area. The defendant found that the overflow was caused by blockage in _




__ j ' the sewerage system due to non-sewage items clogging the sewerage
system. The uncontroverted evidence of the defendant confirmed that

after having identified the cause of the overflow of the manhole, the

defendant took actions to resolve the sewerage problem. The actions

taken by the defendant were those set out in paragraphs 5-9 of Mr Beia's

affidavit already referred to earlier in this judgment.

In my judgment unless the plaintiffs, by evidence, establish that the
defendant had failed in fts _du_t_‘; to prevent the blockage in the sewerage
- system which resulted in the ovetflow of the manhole in guestion, any

damage to therm or their crops as a result of the overflow cannot succeed.

Thete 5 no cvidence 1o suggest that the sewerage system in the ares

concerned was otherwise than normally functioning. Thus had it not been

for the dumping of non-sewage items by peopie mid the sewerage Gystiemm
E

causing the blotkage of the sewersge syslem, the overtiow af the

sanhiole concerved which seeped into the plaintiffs land ares and

{1

causing damage to their crops would not have ooturred The demege to
the plaintiffs’ crops in this case, in my view, was not attributable to the
defendant’s action or the lack of it. The unreasonable conduct of others

" orthird party in dumping non-sewage ite-ms‘.i'ntﬂ the sewerage system, in
my view, constituted a novus actus which was directly linked to the harm
suffered be‘ the plaintiffs in this case. The intervening act of dumping'ﬁdn'-' '
sewage Ttems into the sewerage system which caused the bloékage‘- was
too remote to ground any liability for the damage to the plaintiffs’ cropé’
on th;e-defendant‘ Lord Dunedin had said in Dominion Natural Gas -L.td-f

 —v- Collins ond Perkins [1970] A.C. 640 at 646, that the defendant will not
be liable:
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“if the proximate couse of the accident is not the negligence of

the defendant but the conscious act of anather’s volition”.
Conclusion _
I .‘th._e present case, the evidence does not support the plaintiff's claim
thaf the defendant is fiable for the demage done to their crops o‘% any

general damages arising out from the waste watar or stench comiplained

it
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