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bytmeeomrm~ner~ T~~~ on lS l-lfltlWV 1019 ~the Auottnmnt Gli!neralwas 

a fiGamemeeNQtice# . or· more propeny talt., a G'i1~ Notia!~nd: itot a 

Gafntshee.Ori.f!:!ras comp'ainai <>f b\t.~ ~rrea!'lt.TM 6n~ ~eis \,vtH~ther the 

~mtshe:t N4'Jtice wa$la~· i~6, ~~, before ~d9i wtth that Bsue, 

there is somerh:ing tbat I ~ to ad*~ ftritin this ludlmerlt. 

12, &thCottn~ f. the ~~9nt lt1dtH re~nt h~ made~b;mU4 

of the In~ TClX Ad lmfalen in~ ~UW:m. 'l~ it is that $lediQn 114 whi:t:h 

propelled th~ap~f(;am to t;1~ the ~pt:mdent ~!'id the Court to be ~nt h~re 

$11 this Court Chamber: in tnt! case. section 114 of the lntttm~ 1.··14,1: 1990 W3S 

the very ha. of ~ t~dem;s actiOn rn iSsum, tM·Gatmshe~Notkeand the 

applkants complMnt 

13, In their fape:etive affldiN'it evtde~;. bath ~ Commissfoller of Taj( 3f.ld 

the appn~nt remrrect to s~tmn lt4 of the Income T(JJtAd. The Commisswnet 

of Tax coNJ:rmed ~ the Glim~h~e Nott{;E! he siln~ was made under section 

114 and th~ a~p~ comw~ rm;;eMng that Gamtshee Notk~ from the 

MSpO~ althoulh the applitaf'ltcaHed It a iir<hmWt_ Order". Th~ evidence 

Imd· t"alai issooS:l the .swjectof cot'lteatiol'l in me· case: .are durly ~fttred tim 

section 114 of the·· iIl'c:tI1me T~ Act 1990 and G~JWe Notr~ i$s~ u~ It. 

14. Nvw turn.ing tuttle written submi~ons bV both Cou~ for tM applicil1t 

imd t'~I1t( there Is absohsteiyno reference madetn bott! submissions elf 

sectioo 114 0f htmr~ rax~ It)9Q. Noe)ilpla~ration can be gieal1ed from the 

subrrdssKms"· t~~~" tn ·anv· CHe, nertnM'Ctll.msei ~ tonlJtndng~ say 

ttlat the proviSiOn slipped from their minds. fn the pre~n.tciiW? in partktHar, 

there can be rm ac:eeptabte expianatfoo for ~lUn( to address the Wfy tegaJ 



I~i tn~ad of addres~11j sedion 114 of the fncCJfl'le faxAct' 1990, batt! 

wunsel dwel€d on sectl,o:ns 30" 3S an~ 36 of the RftW!HJt! Administration Ad 

2JJ13~ and s~ 100 of the Income TID( Act 199D. There is 00 evidence at ali in 

this case that sections: 30,35 and 36 of ttl'€! Rewrme Adminigration Ad 2013 or 

section 100 of income 1t»t Ad~re in issue: oorls there any €!vtEience that ~he 

GaJ'nis,hee Notice dated 25 January 2019 the subject of complaint in this Ca$e1 was 

i;S5~ pursuant to mose provisions. There can be no argument in this QfSe that 

sections 30, 35 and 36 of the Revenue Administratkm Act and section 100 of the 

IncOl"ne TfJX Act 1.99lJ confer powers on the Revenue Board to take the necessary 

actions to. ensure that a person who derives. or has derived chargeable income 

16. The negl$;t bV Ccu.lnsel to.' address settjon 114 of ~ mcome Tax Ad 1$ oot 

only an omissron, but it is also a faUufe by Coun~ljej in th~trdutV of c~mdour to the 

Court. U~.r this duty,,, lDW;yefoolht not to employ strg;teg~ thit would lead 

to misleading the Coort on the eviden<:€ and iegal issues whieh the Court tS 

r~ired to determine. 

11. This neglect O\' Counsel is <f serious omtsslOf! whid'l. can have adverse 

consequences on the case 10100 the parties tl:} it. 1 think it i5 unfair to both parnes, 

ttlG~,t their cases should be preS€fltea m such manner. the neglect is not by the 

partie!;; but by their tespectiv€ Counset The parties hive put their cases to the 

Court, supported by their re~(tive affidavit aridenc€, with legitimate 

e:npectations tfmt they shoufd be placmi before the Court aM for the COllrt to 
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det~nntf1eth~m lusti'l. Howe~r1 de~tte COOMe!ts (;:,m3$iO~t the Coort win 

prO(~~d to consWer aind dmerm~th:e IPPlitat:ion now before the Coort 

11. ~ p~toiss~'Garmshee: Notice. as t h'aveah'eadysm~d, is provided 

!l~r sectlQI1 :tl4 of the 11:t~ Tax Ad 1m ~od ~'tlDn 36(.~ m me freWt'fW!! 

Adml~ Aft 2013. 'fi're. r~t d~ no~ need .~. Court order to issue 

the gamisnmefl't Mtite uruier s~ 114, That Ilfmciple ls ils;o sUitta In 

ffl ~ ~ tJ!r~ (1995) K1Ht 1; HeC 14/95 (2i May 1995). However. 

~ore the power under sootion 114 dan be ~J'cised, th~ Me certain 

pre-tomlUtiurti that mti$t. be $at~sfted befere the g$"l'ktshmeot proc~5$ i~d by 

the re~ndEmt tan 1m dmle fawf~ny. 1b~ Is becaUse having tne power tc! d() 

something is. one thing-am! SWful4y exeroslf't1 tt is arwt~r mauer, 

19. The ·fim of me5e ~rEH;Onditiom l$ that tt;H'! m payer f~ debt«) ow:es 

tmtes ~nd has nm ~icl them. Th ~Ie tt:s:M in metion 114is"_~ and 

ewmt' by ttfe taxpa'yftr (the applkant in thep~cIftJ.rn tbts ~j< th~ is 

evi~nte that the ApP'ttcam ~ som.e mcomeme: to the·· respM~* 

Exhibits A. 6 and C atta~ to the 'affid~vtt Qf'the Comm'is.s.itHlsr of ~lilCQme ru: 
~WOl'fHo Of! S June 20:19. However. the~al amoumofthe' tax "due and Qw!nft 

is very mu'Ch yet to be res6h1ed. 

20, Secondly. tker~ is the d.iliia,dty in coUeetil"lg the taK due cmd owing from 

the tax payer (thf!t3X debtor) ~te ~ h~ ~ marle to !:liNe thf mx 

d't:IDtor paid. The tbkd~(t, notlee can c:mly bei§ued after attMlpts M'I1a been 

made and th~ Beard i$ ~ tRpbtiirt aoy mment.(I'Offi the tMth!btQfOl' the 

Board i;s ltnabfe. n;: secfJ:fe arnt satj$tm iffl'~m~m;wlth th1lf tax ,debtor for 

the pay~nt of titS taxe:s that are ~and owing. Tne 1;;'u'Igliage used in section 

3i(1)(b) is !fh~cf ~ ~ pot,md5 to~ tbat the ~yer will 



fWt pay tit~ t3X by the du~dmh. The !oard wUl ontvha:ve "rasmmb~ lrounds'" 

to ~eve tha:t the applicant in this Cifse wUi not pay the tax: due after attempts 

have been made and arrangements ha'\l~ been attempted to have the applkant 

pay but the 60ard was unable tjJi pt the, .pllcant to' pav tM taX, due, 

21. Thin:.lfy, as the process of gami$hment is directed at a third party, the 

Commfsstoner must show that the tht'rdpart~ holdS,Ulntrois or has custody of 

the- tax debtor's money. Not oniytttat the th~(d p;uty holds, contra!!> or has 

custody of tax debtor's money, but the Commissioner must establish also that 

the third: party is Uabte to pay to the tax debtor his mooey and has an obligation 

to do so. 

22, GarnIshment is a Ulmmon law process of enforcing taM payment. It fs 

Incorporated into IGflbatl's tax administratlol'l and is given statutory force under 

5octlon 114 of the Income Tax Act 199(} and sectlon 36 of the Revenue 

Administration Act 201], The procedure to be followed ill enforcing tax payment 

by way of garnishment remaIns in slmUar fashion as that obtained in "attachment 

of~bts" proc:edt..m~ under the Civil Procedure: Rules of the High Court ~n KIrtbatt 

h: is dire<;ted: trt .fa thirdoorty who has or holds money belonging to or owing to 

the debtor and thtrt tmrd party ii liaWe Of obUged to pay over such .money to the 

~r. Next. the aedltor must sh~ t~t desplte attempts, he is unable Of 

unlikely to get the debtor to pay the debt OWing to the creditor and so resort has 

to· be mad~ byway of a garnishment process. 

23. The prin(ipie descrrbe-d hem. equaJly applies to sarnishment process 

unde-r soction 114 j)f the fnt:;ome Tax Ad. Genl!!fally, garnishee action or prOCl!!S:s 

am only be resorted to (lfier recr::w:eryattempts or payment arrangements have 

fai·led Of repayment ammgement had beel'l f0iiK:hed but the ta)(ptl¥er has faned 

to abide b-y it. This necessary entails that after aft the recovery attempts have 

faiteci" a reasonable notice must be gfvtall to the tax debtor that the Revenue 
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A«Qrdifli to OW' r~o~ yoU' MW tmve i!} totm outstaru:iilttg tax 
arrurs of $74~170.10 with breakdown ~p'nded hereunder: 

Pluse arrange: payment of the above M ~n as you rec~ this 
letter to wmdfurther NnninI «interests: and pmafties. 

Should '100 wl-sft to dear it through iMtafmeftb. mir office would" 
hap" to diswss afittktg ~ ,tan with 'lOti mperson. 

It is i~t to note al$o that shoWd YQu faU to comply with the 
dow, this office .;;i._fertHto~ mto&tt.rwa~&freaJWIrinc 
yGUftax delrts and that OM' of them· is *00. it $;t~ admit 

($«35·0/·-MAm3~J~ 

You hewe til Wedne$day (S/l1/2Mll to make payment or make 
contact with this of'fia. 

fM' fw1Mr. ~~_ on this matter! please mntact the 
urWerl.- during· wm1clng hours. 

lSpI)rm~Te", 

pp e&mmis'Siour of TaHi 
ror ~ ieVenue loanf" 
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