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Introduction 

Appellant 

Respondents 

l. This is an appeal against two decisions of the Supreme Court (Hon. Justice 
G. Muecke) delivered on 21 June and 1.3 September 20 
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,., In !he first decision the Court ordered that named legal representativt:s be 
assigned to the Defendants ( the Respondents herein) al the sole expense of 
the Republic, assessed the sum due to those legal representatives ar 
$224,02 L90, ordered the Republic to pay that sum ( or such other sum as 
might be agreed) by 29 June 20 l ii and indieated that a failure to pay might 
result in the Rc~pondents' forthcoming tdal being stayed. The Court also 
declared the Criminal Procedure (Amendment) Act 2018 to be inconsistent 
with the Constitution of Naurn aud wholly void. 

3. In the second decision the Court permanently stayed the trial and awarded 
the Respondents costs of $81,351.65. 

4. Th,1 Republic appeals against each of the orders and the dcdaration. 

Backgroung 

5. Much of the background is hclpfo!Iy set out in the decisions under appeal. 
Reference may also be made to the chronologies of proceedings and facts fil.cd 
as required by the Court of Appeal Rules. The following events should be 
noted. 

6. On l3 May 2014 the House of Parliament suspended three members, including 
the first Respondent. On 5 June 2014 two further members, including the 
second and third Respondents were also suspended. ln October 2014 the 
suspended members challenged their suspensions in the Supreme Court. On 
l I December 20 l4 a foll bench of the Supreme Court held that the suspensions 
were lawfuL 

7. On the morning of 16 June 2015 the first three Respondents, togerher with a 
number of supporters made their way towards the House of Parliament with a 
view to demonstrating against the suspensions. On anival at the House a 
commotion took place and the Respondents and several other persons were 
arrested. 

8. On l 7 June the Respondcnb were charged with various offences includmg 
unlawful assembly, riot, trespassing upon an aerodrome and disturbing the 
legislature. 

9. On 2 July the second and third Respondents appeared in the District Court. 
They told the Court that they had not been able to secure Leg<1l Aid and that 
the lawyer whom they had then chosen to represent them had been reihsed a 
visa to enter Naum. The third Respondent told the Court that the Respondents 
wished lo raise two preliminary issues. The first was an alleged breach of 
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their constitutional rights to freedom of expression and assembly (Constitution 
of Nauru articles 12(1) & (13)). The second was an alleged breach of their 
right to free legal representation (arts. l0(3)(d) & (e)). 

JO.The District Court decided ihat the issues raised called for constitutional 
interpretation and accordingly referred them to the Slipreme Court by way of 
case stated (Constitution arts. 54( I) & (2); District Court Act 1972 Section 
38). 

l J .In December 2015 the Supreme Court held: 

(a) that in the absence of any sufficient findings of fact by the District 
Court it was unable to establish whether there had been any breach 
ofartieles 120) or (13); but 

(b)tha! no violation of arts. !0(3)(d) &(e) had occurred. 

! 2. A cross application by the Republic was dismissed. The matter was remitted 
lo the Disoict Court for continuation. 

l 3. The proceedings came back before the District Court in December 20 ! 5 and 
there were further mentiom; m January, February, March and April 2016, The 
question of !egal representation featured prominently in the matters 
considered. The first Respondent, as spokesman for the others, suggested tha! 
each defendant was constitutionally entitled to his own counsel of his choice. 
Although by April two overseas counsel had been admitted, nine counsel and 
seven solicitors were still awaiting admission, The first Respondent sought 
orders that that counsel's remaining visa and admission fees be waived. The 
Resident Magistrate "invited the Defendants to engage the Public Defender's 
Office". She also indicated that she was preparing to stale a second case to 
tbe Supreme Court. 

14. in April the matter was again transfern:::d to the Supreme Court under the 
provisions of Section 38(1 ). On 12 August the Supreme Court ruled that the 
issues raised did not involve interpretation of the Constitution and it therefore 
once more remitted the matter for continuation. 

15. Between August and November 20! 7 there were several further mentions 
before the District Court. On '3 1 October Ms Graham appeared together with 
Mr Christian Heam. An adjournment was granted lo allow the OPP to 
consider representations made to him on behalf uf the Respondents by their 
cmmseL On 2 November, with counsel present, all the Respondent~ were 
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formally aJTaigned and pleaded not guilty, The trial was listed for hearing 
from l 8 April to 5 May 2017, 

16. On JO :'viarch 2017 the matter was called in the District Court for pre-trial 
directions. Stephen Lawrence of counsel appeared together with Mr Heam, 
The Court was told that the Respondents intended to apply for a "temporary 
stay of the proceedings until a fair trial before a property independent judge 
both in fact and in perception is able lo proceed on Nauru'", Counsel also 
foreshadowed a probable Bunning v Cross permanem stay application: 
subpoenas were to be issued to the Chief Secrctary aJ1d the Secretary and 
'.vlinister of Justice and Border ControL 

17, On 10 May 2017 the District Court granted a defence application li:Jr 
adjournment of the trial ··on the has is inter a!ia that defence counsel had to 
return to Australia", Fresh dates for the tnal were allocated- 24 July to 4 
August 20 I 7, 

18, During April, May, June and July 2017 both the Dutriet Court and the 
Supreme Court heard and disposed of several further applications and cmss 
applications by the Parties, The Respondents were legally represented 
throughout The District Court ruled on defence applications raising questions 
relaung to the admissibi lily of affidavi ,~, audio evidence and public interest 
immunity, On l O July the Supreme Court dismissed an appl.ication by the 
Republic for Judicial Review, ln the final pm·agraph of his rnlmg Khan J 
stated: 

·'My reading vf's, 162 fof'the Crirmnal Procedure /Amendment) No,2 Ao 
2016} gives the power to the Districr Court to transfer this case to this 
Court if the District Court is of'the opinion that it ought robe fried by the 
Srtpreme Court, und ol course in making that determinat1on th<! District 
Court would no doubt take into consideration the cumplexity and public 
importance of the case", 

19,The District Court took the hint On the following day. l l Joly, the tnal was 
transferred to the Supreme Court !n his rnl111g the Resident Magistrate said: 

''The constant referrals and applirntions beji,rt• the 81,tpreme Court have 
fi"agmented the trial resulting in multiple delavs and aeallng multiple 
avenues for appeal ,l'ith hs associmed cosrsfiir hoth sides " 

20Jn late July it was aJ1nounced in Parliament that the Government had agreed 
that a retired superior court judge from Australia would be appointed to hear 
the case. The Judge appointed was Muecke J, According to a press release 
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exhibited to an affidavit filed by Mr Ht:arn, the Minister of Justice had 
explained that the appointment was: 

"not a slight an the Naurujudiciaiy rather, since some of the defendants 
were politicians, it followed the Australian precedent to avoid any 
suggestion of political interference or bias in the condud o{the trial," 

2 l ,Between July and December 20 I 7 there were eight mentions of the matter in 
the Supreme Court while disclosure was completed and the parties 
corresponded with a view to agreeing a timetable for the disposal of any 
further pre-trial application~ by the Respondents and of the trial itself. 

22Jn a notice of motion filed on 14 December 20!7 (Appeal Book Vol IV, pg. 
10) the Defendants set out their proposed 1imetable, It was suggested that a 
Dietrich application he filed in February 2018, for disposal in April, that any 
further application be filed by the defendants by 25 May 20! 5 and "that the 
trial be listed to commence on 22 October 2018/or u 4 week estimate to 16 
November 2018," 

23,The Dierrich application was filed on 26 February and came before Muecke 
Jon 14 March for the firs1 time. lt was heard on 28 and 29 May. The decision 
which was delivered on 21 June is the first decision now under appeaL 

Grounds of appeal and issues arisiQg, 

24.The grounds of appeal and the response thereto may conveniently be 
considen:d together in the following groups: 

(a) the jurisdiction of this court and of the Supreme Court: 
(b) the constirutionality of tho Criminal Procedure tAmondment) Act 

2018; 
(c) the assignment oflegal representatives to i.be respondents; and 
( d) the permanent stay of the trial. 

Jurisdiction of the Court of Appeal 

25, The assignment of legal representatives to the Respondents by the Supreme 
Court foHowed its finding that the Respondents were, by virtue of Aiticle l O 
(3) (e) & (e) entitled to sueh an assignment Tbe power to enforce right~ aod 
freedoms guaranteed by the· Constitution 1s given to the Supr~me Court by 
art !4, 

26, Prior to tbe termination of the agreement between Nauru and Australia in 
2018, appeals from the Supreme Court lay to the High Conlt in those 
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circumstances set out iu Articles l and 2 l)f,ection 5 of the Nauni (High Court 
Appeaisl Act 1976. Ms Graham pointed out that the Republic had no nghi of 
appeal from the Supreme Court exercisrng its original criminal jllrisdiction 
(Att IA.). furthermore, no appeal lay from th1e Supreme Court exercising the 
power to interpret the Constitution given to it by art. 54{ I). Ms Graham 
argued, first. that since the proceedings were commenced before the 
termination of the Nauru/Australia agreement and the amendments to the 
Constitution in 20 I 8 and as there was no clear intention in the amended 
Constitufam to apply its provisions retrospeciively, the Repul:>lic had no right 
of appeal to this court. 

27.Article 57 of the amended Constitution provides that: 

"/ !) rhere shall he a Nauru Couri a/Appeal w1lh jimsdi<'fwn and 
powl!rs to hPW' and determirt<' all appeals and decisions o/ !he 
Supreme Court." 

28.lt was ,ubmitted. secondly, !hat this provision bad to be read to~ethcr with 
Part 7 of1he Nauru Court of Appeal Act which. it may be accept.eel, makes 1w 

specific provision for an appeal by the Rcp1d11!c agam,t Lhe exercise by the 
Supreme Court of the powers rnn forrcd on it by Articles lO or 54 of the 
Constitution nor from an order for paymem of moneys made in the exet·Gise 
of those powers. ll was there lore submitted that the word "appeals" appearing 
in art.57 should be read narrowly to mean ''suclz appeals as have heen 
specificallv created by law". 

29. Wl:l do not accept the~e submissions. It is important to begin with the clear 
understanding that the tem11nation of the agreement with the lligh Court of 
Australia and its replacement by a wholly Nauman Court of Appeal marks 
the beginning or a new chapter in the legal order of Nauru. While the 
det:i,ions of other superior courts, particularly those in the Commonwealth 
for which we have long had the highest regard, wi 11 continue to be accorded 
the greatest respect it is for Naum and its own judiciary l.o decide the 
questions that now arise in its courts. 

30.The first principle of the interpretation of statutes is that they should be given 
their ordinary natural meaning. It is also a basic principle of the interpretation 
of constitutions that they be constmcd gentcrously and purposivdy. 

3 l .In the Reference by the Queen's Representative / J l)X5J I.RC (Const) f;, the 
Court of Appeal of the Conk Islands uses the exprt:sslon "hroad comexrua/ 
approach" in the interpretation of constitutions. Sec also James v. 
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Commonwealth (!9316:) Jj ClR 1, {19:,6] 2 All ER 1449, where the Privy 
Council said: 

"The words used {in a constitution] are necessarily general and 
their full import and lnte meaning can often only be appreciated 
when considered, as the years go on, in relation ta the vicissitudes 
o/fact whichfrom time to time emerge. It is not the meaning of the 
words changes, but the changing circumstances illustrate and 
illuminate the full import of /hat meaning." 

32,Sec also AG }or Ontario v. AG for Canada {1947] 1,411 E.R /3'J, at 145, th~ 
Privy Council in reforring to the Canadian Constitution said, that a ",., 
flexible interpretation must be given that changing circumstances require." 

33. In Th« Queen v, Beauregard, (1987) LRC (Const) 180 the Supreme Court of 
Canada, when referring to the Canadian Constitution made some very 
pertinent comments: 

"The Canadian Constitution is not lockedjorever in a 119 - year old 
caskeL It lives and breathes and is capable ofgrowing to keep pace 
with the growth o{the country and its people." 

".,, interpreting a constitution or organic statute such as the /British 
North America Act I 867, the Canadian Constit1,1tio11J 1}1.at 

constrnction most beneficial to the widest possible amplitude of its 
powers must be adopted.'' 

34,Applying those principles and giving the most wide, reasonable and flexible 
interpretation to Art. 57, it is plain to us that no question of retrospectivity 
arises and that the intention of Parliament was, in principle, to allow all future 
decisions or judgments of the Supreme Court to come before the Court of 
Appeal. from the date of the coming into force of the amended Constitution. 
Of course, to grant the Court of Appeal the power to hear such appeals is not 
to say that the eourt must accord a full hearing and a reasoned judgment to 
each and every matter that may be placed before it As is common in other 
jurisdietions, the Court of Appeal Act already gives power to the court to 
strike out appeals which arc frivolous or vexatious or which are bound to fail 
(s, 43(2)) or to require leave to be granted before an appeal will lie (s.27(a)). 

35,Article 54(1) gives the Supreme Court "to the exclusion of any other court 
/the} origimd jurisdiction to determine any question arising under or 
involving the interpretation <~f'ihe effect of any provision of the Constitution" 
(emphasis added). This exclusivity relates only to the "original jurisdiction'' 
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of the Supreme Col!rt and there is nothing to suggest the cxdllsion of a nght 
to appeal from the Supreme Cou!1. lf anything the insertion of the word 
·'originaf' suggests the contrary. In our view it offends common sense to 

suggest that a party aggrieved by a first instance interpretat10n by a single 
judge of the supreme law ofNaum should be barred from seeking relief from 
the apex court of the land. 

36. While there is no specific mention in the Court of Appeal Act of appeals from 
the Supreme Court exercising its jurisdtction under Part 7 of the Supreme 
Court Act we are satisfied that Art 5 7 of the Consi.itution taken together with 
sections 5 and 57( I )(c) of the Court of Appeal Act gives jurisdiction to this 
court lo deal with al! the matters presently before it. 

fonsd1ction of the Supreme Court 

37 .The next issue which rnust be addressed ts whether Muecke J had Jlffisd1ct1on 
to hear rhe Respondents' application for assignment of legal representation to 
them at the expense of the Republic pursuant to Arts. I 0(2) and !0(3)(e). 

38.As has already been noted, it is Art 14{1) which empowers the Supreme 
Court to enforce the rights and freedoms conferred by Part V of the 
Constitution. Clause 14(2) allows the Court to make: 

"all such orders and declaratiom as are necessary and uppropriate fr;r 
the purpn5es of clause {I)." 

39.The posit10n of the Republic throughout the hearings before Muecke J and 
before us was that he either followed the wrong procedure, or had no 
jurisdiction lo hear the application, or both. 

40.As to the first, it was forcefolly argued that the wording of Ast !4( I) n:quires 
civil proceedings to be rnmmenced for the relief sought and that relief cannot 
be granted within the context of a criminal trial. Art. 14( I) is as follows: 

''A right or freedom conferred b~· this Part is enforceable by rhe Supreme 
Court at the suit of a person havmg an interest in the en/i.>rcemt:!111 ,Jjthar 
right or freedom." (emphasis added) 

41.!n the Director's submission I.he requirement [or a swt \o b,; commenced 
implies that proeeedings must be initiated in the civil division of lhe court. 

42.Thc procedure for commencing proceedings for constitutional redress is sel 
out in Part 7 of the Supreme Court Act, alrc:ady referred to, which came i11to 
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force on 10 May 2018. Section 29(1) requires proceedings to be commenced 
by originating summons, supported by affidavit. Section 29(3) requires the 
Secretary for Justiee to be served with the papers. Where necessary he is to 
enter an appearance to assist the court to answer the questions raised ( s. 
29(4)). 

43.Section 3 l is particularly relevaot: 

"No applicalionji;r the interpretatiun uf the Constitutiun shall be made in 
any proceedings other than this part o{the Act." 

44.This provision is not happily worded bul we are satisfied that, taken togetber 
with the prescribed mode for commencing the proceedings, the intention is 
that applications for Pert 7 relief should stand apart from any other proceeding 
in the context of which the application arises. This means that, in this case, 
the application should have been made within the constitutional jurisdiction 
ofthc court, not the criminal. The procedural consequence is that when, in the 
course of criminal proceedings a constitutional issue arises, the court must 
adjourn the criminal proceedings to allow the constitutional issue to be 
resolved before proceeding further. To that extent we agree with the Director. 

45.The next question is whether a judge presiding over criminal proceedings has 
jurisdiction to deal with the constitutional issue or whether that issue must be 
transferred for hearing by a different judge entitled to exercise a different 
jurisdk1ion in a different division of the court, 

46.Section 4 of the Supreme Court Act lists seven different divisions of the 
Supreme Court and permits the creation of such other divisions as the Chief 
Justice may deem appropriate. The Director suggested that applications for 
constitutional relief were matters falling within the civil division. We do not 
agree, The civil division is concerned with private, not pub I ic rights. 
Constinittonal matters fall either within the ''miscellaneous·' di vision or 
within a division not yet created, perhaps a constitutional und administrative 
division. 

47.Be that as it may, it is apparent to us that these divisions are primarily 
procedural. The creation of divisions does not result in itse!fin some div.isions 
being "off limits" to some judges, 

48.SectiotJ 4(2) of the Supreme Court Act provides that; 

"The Supreme Court shall have the jurisdiction conferred on it by the 
Constitution, any other written law and inherent jurisdiction:' 
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49.Sectton 7 provide~ that: 
"(I) The jurisdiction of the Supreme Court shall be exercised by u single 
Judge exccpL .. tnot relevaml 

(2) Tho full Supremo Court shall constitute a panel of3 judges which may 
be empaneled by the Chief Justice for the purposes of: 

(a) any matter of significant public importance; 
lb) an important point oflaw; or 
(c\ rendering an opinion under Article 55 ofthe Constilulion. 

n J The Chief Justice may publish practice directions for the purposes of 
empaneling a foll bend1." 

SO.Section 8{ l l ot' the Act provides that: 

"All the Judges shall have equaljudicial power, authority and ;unsd1,:lioll 
under this Act." 

5 l .According to paragraph 29 of his decision delivered on 2 l June 20 l 8, Justice 
Muecke: 

"was on 13 /,;[arch 2018 appoinred hy the then Acting Presidem o/ the 
Republic ... as 'A Judge o{the Supreme Court ofNauru to hear and dispose 
,?{S'upreme Court case No.12o/2017 between Republic & Adathew Batsiua 
& Ors.'" 

52.Section !0(6) of the Supreme Court Act provides that: 

'·The Presidenr in consultation with the CJuefJustice may appoml a Judge 
/iJr the purposes ofsolelvfiJr the hearing and determination of a specified 
cause or matter.''(sic) 

Th" wording of this section needs attention but the meaning is clear. 

'iJ, ln the ordioar, course of events a judge seized with a criminal matter which 
gives rise to a constitutional issue will have all the powers ,if any other judge 
to dcdde the issue raised and no transfer to ajudge sitting in another division 
needs to take place. ln the case of Justice Muecke, however. his appointment 
was for the sole purpose of hearing and disposmg of criminal case No,! 2 of 
20 l 7; accordingly his commission did not extend to !he stand alone Part 7 
proceedings brought before him and he wen1 beyond his jurisdiction in 
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entertaining them, They should have been refe!Ted to the Chief Justice for his 
directions, 

The Criminal Procedure (Amendment) Act 2018 

54Jt foHowa from the above that the Supreme Court's declaration that the 
Criminal Procedure (Amendment) Act 2018 was "wholly void" must be set 
aside. In view however, of the importance of such a deelaration we propose 
to consider it separately. 

55.Jn paragraph 127 of his deeision, Muecke J wrote: 

"I am ol the view that the whole Act 1s inconsistent with those provisions 
of the Constitution by which all Nauru an., are secured by the protection ol 
law. including in particular Article 10(3)(e), No provisions o{the Act can 
in my view be excised to remove their inconsistency with the Constitution." 

56.!n March 2018 when Muecke J was appointed the amendments made to the 
Criminal .Procedure Act 1972 by the Cnminal .Procedure (Amendment) Act 
20]6 were still m force. Section 8 of the amendment Act created a Publ.ic 
Legal Defender whose duty was "to provide legal advice and assistance" 
subject lo eligibility criteria established after consultation with the Secretary 
for Justice. No such criteria have yet been established. 

57.As has been seen, Muecke J heard the Respondents' art. !O application on 28 
& 29 March. He then reserved bis judgment and returned to Australia. As he 
explained in paragraphs 50-61 it was while he was writing his judgement that 
the Registrar sent him a copy of the 2018 amending Act "in the ordinmr 
course." He then arranged for an email to be sent to the parties. A copy of this 
email dated 9 June may be found at page 58 of the Court Book. Counse! were 
informed that Muecke J: ".,. would receive any written submissions on the 
Amendment Act that either of:vou may wish to send". by no later than midday 
15 June. 

58.Copies of the submissions filed by both sides on 15 June are in Volume IV of 
the Appeal Book. 

59.As can be seen from these submissions. the first occasion on which the 
possible unconstitutionality of the amending Act was raised was by the 
Respondents in paragraph 3 of their submissions, At paragraph l 05 of his 
judgment the.judge noted: 
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"Cmtnsel for the DPP in the written suhmissions did nat address 1he 
above submissions of the defendants. If the detendams ' writ/en 
submis.vions were nor reeeiwd by the DP P's office before I 5 June 
2/Jl/J that is understandable." 

60.0n 21 June the eourt delivered its decision. It allowed the an. lO application 
but also declared the amending Act to he "whoi.ly void". In our view the 
procedure followed by the Court in arriving at this declaration was seriously 
flawed. 

61 . It need hardly be stated that courts should exercise great caution before 
trespassing upon the line which, in a fully functioning democracy, divides the 
legislature from the judiciary. !n the present case, however. the procedure by 
which the validity of the amending Act was commenced was not by any Part 
7 Application or indeed by any motion at all. It was the Court itself which 
opened tho way for the matter to be raised by inviting genera! (rather than 
specific) submissions from counsel. Having received these submissions and 
without giving the DPP any opportunity to answer them, the Court proceeded 
to its ruling. The Secretary of Justice was given no opportunity tu comment 
on the Respondents' submissions at all. 

62.At paragraph 12 l of his judgment Muecke J wrote: 

"'[ am satisfied and find that a statutor)! limit 0($3000 fi>r ail !er.I.al 
,, ,, ' " ' '--· 

fees and disbursements in this case, which has been bef,Jre the court 
numerous times in the las/ three years ..... is so absurd that ii mvites 
the conclusion that the Act was passed after 2/J May 2018 not wilh 
the legitimate obiective of invoking a reasonable policy for /ego/ md 
111 Nauru consistent with limiting fimding here a11d l:>alancing the 
interests of ali Nauruans but tu frustrate the defendants' notice uf 
motion that f am deciding.'' 

63.ln our view that conclusion was unacceptably speculative. There was no 
evidence before the Court as tu when the amending /\ct wa;; first mooted, 
when and over what period the dra!ling prrn;ess look place and whether rhere 
was any consultation within the legal commumty before the Bill was 
introduced to Parliament. At paragraphs l l 2 & l 13 the judge suggested that 
the Act was unclear and t:omained possible confl irts. He accepted that he had 
not had access to any explanatory memorandum. second reading speeches or 
parliamentary debate on the proposed legislation, each of which might have 
clarified the position. Had he given the Republic an opportunity to address 
his concerns then a foll or partial explanation might well have been offered, 
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He gave 110 consideration to the possibility, raised before by the Director, that 
the Interpretation Act might have had some relevance to his considerations. 

64. Cle.arly, the Act has problems. It is not obvious whether, for example, the 
maximum foes payable are in respect of each counsel assigned or the whole 
of the trial, irrespective of the number of counsel engaged. The absence of 
any provision for the maximum to be increased ln exceptional circumstances 
is troublesome. 

65Jn their written submissions to us counsel for the Respondents referred to: 

" .. the absurdity of the financial provisions in the amending legislation 
which rendered it unconstitutional in ;\efuecke J'sjudgement.'' 

66Jn the absence of any evidenee, we make no comment on the alleged absurdity 
but while accepting that section 6 may need farther attention we can find no 
valid !,'l:Ound for considering th.e other six sections of the Act to be 
unconstitutional. The declaration that the amending Act is void must be set 
aside. 

Article IO - assignment nflegal representation 

67 .Any application for the assignment of counsel as permitted by Article 
I 0(3 )(e) will raise two preliminary questions. The first is whether the 
applicant is indeed indigent; the second is whether the case against him is 
such that it is in the interests of justice that he be legally represented. In the 
present case neither of these questions was in dispute. 

68.Given that these two issues were agreed, the only remaining questions (apart 
from the jurisdictional or proeedural matters dealt with in paragraphs 37- 53 
above) were first, whether the court had, or had retained, the power to assign 
counsel to represent the applicants notwithstanding the creation of a legal aid 
scheme in May 20.16 (Criminal Procedure (Amendment) Act 2016) and, 
secondly, whether, ifit had that power it should, in the present case, exercise 
it 

69.Article l0(3)(e) is as follows: 

"'A person charged with' an offence-
( e) shall he permitted to defend himself'before the cour1 in person 
or, at his own expense, by a legal representative of his own choice 
or to have a legal representative assigned to him in a case where the 
interests ofjustice so require and without payment by him in any 
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such case if he does not, in lhe opinion of the cour/ haw suf.licienc 
means lo pay the costs incurred," 

70Jt will be observed that while the article casts a duty upon the court to be 
satisfied that the applicant is unable to pay for the required legal 
representation it does not state that it is the comt itself which is then to assign 
counsel if this first requirement is met 

71,[lt is interesting to compare the article with Article !4(3)(d) of the 
[ntenmtiona! Covenant on Civil and Political Rights which is in almost 
identical terms but which omits reference to the court] 

72. !t is of course the overarching duty of a Court to ensure that a trial is fair 
(Constitution art 10(2)) and the discharge of that duty, if there is no other 
alternative, may result in the court halting or staying the tiia! if it is of the 
view that the ddendant is prejudiced to such an extent by the want of legal 
representation that the trial cannot fairly proceed, Bllt tbal i.s not the sam1: 
thing as assigning a legal representattve to the ddendanL 

73.We have not overlooked the informal practice. still current in tbe courts, 
especially in the regions or outer islands, by which a lawyer who happens to 
be present in court is called upon by the bench to speak for an unrepresented 
ciccused who is in need of assistance, pro bmw and "in the best traditions r!f 
the bar". This case, however, presents a wholly ,hffereol set of circumstances, 

74,!n Dietrich v The Queen ( I 992) 177 CLR 292, 31 I the court stated that wbile: 

·',, ,in some jurisdictions judges once had the power to direct the 
appointment of counsel for indigent accused, this power has been 
largely overtaken by the development of comprehensive legal aid 
schemes in all States and, as such I rial judges cannot be aslwd to 
appoint counsel in order that a trial can proceed," 

75,Al page 323 Brennan l explained that to meet an entitlement to legal aid: 

'',,, puMic fimds must be appropriated to payfr1r representation or 
counsel must he required to appear without fi,e. The nmrts do ,wt 
control the public purse strings; nor can they conscript the legal 
profession to compe1 the rendering ofprofessional services without 
reward The provf.~ion of adequate legal representation for persons 
charged with the commission ofsetious offences is a function which 
only the legislature and the executil'e can perfbrm ., 
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76.Whatever the law may have been prior to 2016 we are satisfied that the 
position in Nauru oow is that when an indigent person is charged with a 
serious criminal offence he should immediately apply to the Public Legal 
Detender for such "aid, advice and assistaru:e" as may in the circumstances 
be required. If such a person should appear in court without having 
approached the Public Legal Defender he should be advised by the court of 
his right to do so, as was done in this case. In the absence of an application 
for, or where legal aid has been refused, the trial judge will have to decide 
whether or not tile trial sllould proceed. If it is decided to go ahead then, if an 
appellate court decides that the trial was unfair, the conviction will be 
quashed. Of eourse, not every trial of an unrepresented accused is unfair any 
more than every trial of a represented accused is fair; principal, however, 
among the matters which will have to he taken into account by a trial judge 
being presented with an unrepresented accused will be the seriousness of the 
charges faced. 

77.We are satisfied that Muecke J erred in his view that he had a power, 
independent of the power granted to the Public Legal Defender, tu grant legal 
aid to the Respondents. Accordingly, the second question, involving as it did 
consideration of the specific circumstances of this case no longer arises, ln 
view, however of the considerable focus and controversy which these 
drcumstances attracted, we will say a few words about them. 

78.As win be seen from Mr Heam 's supp01ting affidavit dated 28 February 2018 
the starting point of the application was the assertion that legal aid had been 
refused to the Respondents shortly after they were charged. It was said tha1 
this was the result of an instruction issued by the Minister of Justice to the 
then Public Legal Defender. who happened to be the present Director of 
Public Prosecutions. 

79.Following the refusal of legal aid the Respondents sought and obtained legal 
assistance from members of the Australian legal profession, This assistance 
was provided pro bona with travel and subsistence expenses being largely 
met by the Respondents, their family and friends aud by fund-raising. 

80,0ver the course of the period between 2015 and 2018 the Respondents' fonds 
had become exhausted. Tiley were now faced with a lengthy trial. Their legal 
representatives were simply unable to continue to act for them without their 
professional fees and costs' being covered. In default of legal aid the 
Respondents were left with no realistic alternative but either to appear 
unrepresented or for their current legal representatives to be paid on their 
behalf by the State. 

-
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8 LKristiHll Angimea, a pleader employed in the office of the DPP filed an 
Hffidavit in answer. He did not deny that the Minister had insh11cted the 
former Public Legal Defender not to give legal assistance to the Respondents 
in 2015. In paragraphs 6-9 however, he stated that he had spok~n to Mr S. 
Valenitabua, the former Public Legal Defender's successor who had advised 
him that since taking office, none of the Respondents had approached him 
seeking his assistance. He had, however, been asked by one of the 
Respondents' co-accused, who had earlier pleaded guilty, to act for him on a 
bail application, and he had done so. 

82.Mr Angirnea deposed that the Public Legal Defender's office had two 
barristers an<l solicitors and on1: admitted pleader. He was also aware that a 
fm1her two batTistcrs and solicitors and eight pleaders were in private practicc 
on Naurn. 

83. ln written submissinns fikd on 21 May 2018 it was argued that that the Public 
Legal Defender's office was insufficiently resourced lo be able adequately to 
represent the Respondents. Furthermore: 

"45- .. the political nature ofthe trial. the misconduct of1he executive /and} 
the nature of the legal issues and all rhe other circumstances suggest that 
the defendants being represemed by either a lawver or lawyers Ji'om the 
a/flee of/he Puhlic De.fender or by local pleaders would not be consistent 
with Article 10 " and that therefore: 

"48-.. in the particular circumstances of this matter there is no viable 
alternative to assignment of/he current legal representatives." 

84. In paragraphs 367-369 of his dccis10n of 13-9-18 Muecke J accepted that the 
former Public Legal Defender had received instn1ction from the Minister not 
to assist the Respondents. He stated: 

"I received no evidence or indication at the hearings before me in May 
2018 and July/August 2018 that the position 1 have ji;und to exist in 
June/July 20 I 5 has changed. I am satisfied that such evidence, il it existed. 
could easily have been presented to me by various counsel who appeared 
before me or by the witness Kristian Angimea ... .rhefailure lo adduce any 
such evidence or any indication of any sort leads me to infi'r that 1he 
Minister of Justice o[Nauni has made it plain directly cmoLor indirectly 
that those on Nauru who could have provided legal representation lo the 
Defendants in this case that they are not to do so." 

85.ln paragraphs 7 l-73 of his decision dated 2 l-6- !8 the jndge wrote: 

-
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Defender we.re so serious that they should have been investigated by 
consideration of the best evidence available to the court, in this way avoiding 
the need to draw inferences. As we see it, the truth of the allegations could 
easily have been explored by simply asking the Public Legal Defender, a well­
known and respected senior member of the Fiji bar, to out of his 1n11c<v. 

located less than 50 yards from the court in which the hearing was taking 
place, to explain the position in person. Rather, however, than take this 
obvious step (which !he court had had no difficulty taking in the cases of the 
Secretaries of Justice and the Treasury) the court allowed itself to reach very 
important conclusions by a proeess of reasoning which we have to say we 
find to be quite unnecessarily tenuous, 

88. We also venture to point out that had the Public Defender been called 
before Ilic couit, the opportunity could have been taken to make it quite clear 
lo all eoncemed that neither the Minister nor anyone has the right or 
power to prevent a public officer from properly discharging tlle duties cast 
upon him by law, in this case the duty to provide adequate legal assistance to 
the Respondents. 

The permanent stay of the trial 

89 .It is not uncommon for courts to grant an interim or conditional stay for a 
variety of reasons, The grant of a permanent stay is however quite 
exceptional, an "extreme step" which should not be taken unless the court is 
satisfied that the continuation of the prosecution is oppressive, vexatious and 
inconsistent with the reeognized purposes of the administrati.on of criminal 
justice and therefore constitutes an abuse ofthe process of the court (see DPP 
v Humphrys (1977] AC 146, Moevau v Department oflabour [1980] 1 NZLR 
464). Mere delay is not, on its own, will not ground a permanent stay (Jago v 
District Court (NSW) (!989) 168 CLR 23), 

90. The notice of motion filed by the Respondents on 26 June 2018 advanced two 
principal grounds: 

(i) !11e delay in bringing the Respondents to trial was so severe as to breach 
their right to a fair trial within a reasonable time as guaranteed by Article 
!0(2) of the Constitution; and 

(ii) "the alleged offending c()nduct by the (Respondents) was brought 
about or provoked by grave executive illegality which profoundly 
undennined the rule of law and democracy in Nauru." 

-
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9 l ,Since tht: first limb of the motion raised a c:onst1tut10nal ,s,ue we re for initially 
to our consideration of the treatment of such questions in paragraphs 37- 53 
above, There is no need to add to them a1 this point. We must however renirn 
to the motion filed by the Respondems on 14 December 20!7 which we 
mentioned in paragraph 22. 

92.As will be seen from the motion, counsel proposed that the trial. estimated to 
la.qt fonr weeks, should proceed on 22 October 2018 but that the court should 
first hear what was refem,d to as a Dietrich application, an application that 
they be as&i 6'1Jed to rcprtsent the Respondents at the forthcoming trial, at the 
State's expense. This timetabk was not Clpposed and the Dietrich application 
was duly filed on 26 February. 

93 Jn their application counsel for the Respondents sought and obtained ord,:rs 
that they be paid their legal fees and expenses resultmg from continuing to 
represent the Ri:spondents at the forthcoming trial, (As may be seen from 
paragraph 1 (, 7 of the decision of 2 ! June 20 I 1( the sum granted mduded 
provision for a 20 day trial,), 

94. !n our view there was a fundamental and fatal ineom,istency in the approaches 
taken by the applicants. It is obvious that no lawyer would propose that a trial 
wbid1 be considers fundamentally and incurably unfair should proceed, 
whether that unfairness results from inordinate delay or oppressiveness or 
from any other reason, Yet. in December 20 I 7 and as late as 25 June 2018 
the position of the Respondents' counsel was that the trial should proceed at 
the earliest possible convenient dale, in other words that it could be fairly huld 
and that nothing that had occurred prevented a falr trial taking place. fl was 
only after it became clear that the State was not prepared to comply with the 
orders of 21 June that lb<:: application for a permanent stay was filed. 

95.Tbere is ample authority for the proposition that an indigent accused who is 
entitled to legal aid does not have the right to choose counsel assigned to 
represent him (sec, e.g. Clark F Registrar of the lv!anukau Di!1trict Court 
[2012 J NZCA l 93). ·n,e refusal of the grant of such a right cannot therefore 
of itsdf render a trial unfair. 

96Jn R v Askov [ l 990 j 2 SCR I 199, l 227, 1228 and c1gain in R v Morin [ 1992] l 
SCR 771,790 the Court. having considered in detail the correct approach to a 
claim that the right to be tried wiihin a reasonable time has been infringed, 
also went on to explain that a clear and unequivocal act such as the setting 
down of trial dates and the agreement to those dates by counsel may amount 
to a waiver of the right. In this ease, the actions of counsel went much further; 
they proposed the dates themselves and sought the intervention of the eourt 
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to allow them to represent the Respondents in the fo1thcoming trial. Lt was 
not argued that any significant event had occurred between December 2017 
and June 2018 that had prejudiced the Respondents in any way. l11 fact the 
reverse was the case: an independent judge had been appointed to preside at 
the trial. In view of counsels' clear earlier agreement to the trial proceeding it 
was not later open to them to argue that the Respnndents' guaranteed 
by Article 10(2) had been breached by events preceding that agreement and 
it was not open to the judge to accept that such breaches had taken place. 

97.The second basis for the motion, namely that the Respondents had been 
provoked into their actions by "executive illegality" quite clearly raised 
questions of fact and law which could only satisfactorily be addressed and 
disposed of at trial. 

98.ln our opinion the motion of26 June 20 ! 8 was misconceived. and should have 
been dismissed. 

99.The appeal must be allowed. The orders made on 21 June and 18 September 
2018 are set aside. The case against the Respondents wi.ll be remitted to the 
Chief Justice for such further directions as may be necessary. 

100. Before leaving the matter we wish to refer to a document handed up by Mr 
Higgins at the conclusion of the hearing. At paragraphs 38, 45 and 46 it was 
suggested that "it would be falling shon of the proper role of this coun mu/ 
the proper relationship between thejudicimy and the executive to accede to 
the relief'sought by the Republic to remit the matter.few trial" that "a decision 
to remit might be perceived by observers, at worst, as representing that this 
court is the plaything of the executive or at best a court which erroneously 
placed all weight on the interest of prosecuting crimes to achieve 
accountability and no weight on protecting human rights, no weight on 
preventing the criminal justice system being used as an instnanent of 
injus1ice," "The court should disavow any observers of such views by rf!fi1sing 
the reli<ifsought by the Republic." 

lOL We are surprised and disappointed that connsel would see fit to address 
this court in such an intemperate and disrespcctfol manner, ftntherrnore that 
it would be suggested that we would moderate our view of the appeal in order 
to accommodate the sensibilities of "observers". We hope that with the 
benefit of hindsight and perhaps cooler heads the decision to make such 
submissions to this court will in duo course come to be regretted. 
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ORDERS OF THE COURT: 

1, Allow the appo::aL 

2, Set aside orders of Muecke J, issu,:.d on 2 I June and 18 September 20 lg 

3, R.:1111t matter to the Chiel· Justice: for such further directions as may be 

nt:ccssary. 

4, Each party to bear then- own costs 111 this appeal. 

Sir Albert R. Palmer CBE, 
Justice of Appeal 

,j{z;,,:,,"' • .e~-< .. -r:,./-;,,.- -, ., -, ---- -, 

Nicboias.Kirriwom CMG, 
Justice of A11peal 

Michael Dlshi 
Aetiug .!us 
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