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JUDGE [ENT

This appeal is against the determination made by the Nauru Lands
Committee in respect of land named Alue, partion No, 405, in Aiwo Distriot;
the determination was published in Governmment Gesette No, 16 of 1965,

The appellant stated that he wished to appeal against all previous
doterminations in respeoct of the estate of his late unocle, Dabe, The
CorSemont informed hin that 1t oould not permit him bo extend this
appeal beyond the determination published in Gasette No, 16 of 1965,

That determination related to portion no, 409, It was followed,
however, by the following words "Any other blocks of land owmed or shared
by late Dabe (deceased) of Adwo should now be distributed as shown
hereunder"; details of the benefioiaries were then given., In the course
of the hearing I stated that I doubted whethexr that amounted to a proper
determination of the ownership of any specific portions of land, Having
given the matter further consideration I am fully satisfied that it was not,

It appoars that the Committee hes inherited from the non-atatutory
Lands Committee, and before that the Chiefs, the duty of ascertalning
whether a deceased Nauruan left a will which should be recognised as valid
in accordanco with Nauruan ocustom or whether he died intestate, Its
decision on this matter is, however, not a determination made under the
provisions of the Nauru Lands Comittee Ordinance., It is only when it is
applied to specifioc larnd that i1t becomes a determination,

If it decidos that a porson has died intestate, the Comnmittee
rmuot then proceed, in accordance with the provisions of the Regulations
aoveraing Intostate Lstatos (Administration Order No, 3 of 1938), to hold
o mecting of his family to see whether they oan agree on the distribution
of the estate, If they do so, then thoe ownership of the land comprising
the outate must be determined in accordance with the agreement, If there
is no agrecment, the Committee has no disoretion regarding the distribution,
It must be nade as provided for in the Regulations, The Committee will
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have to ascertain who &sey are and may find it useful Yo record what it has
ascertained, but that is not a determination made under the Nauru Lands



Camittee Ordinance, Only when it is applied to speoific partions of
land comprising the estate does it become such a determination, The paxrt
of the Gagette Notice not relating specifically to the land Aiue is,
tharefore, not a determination made under the Ordinance and is not a
finnl determination in respect of any partion of land,

The appellant based his olaim on three altermative grounds, The
first ground was that Dabe made a will leaving all his property to the
appellant's mother, The second was that, even if he died intestate,
Dabe's estate was not to be distributed to all his trothers and sisters
and their issus but only to one sister, the appellant's mother, because
they had owned this property joiptly. The third was that the family had
agreed in 1944 that she should have everything and that this was binding
on the Camittee,

In 1958 the Committee published in the Govermment Gezette (No, 13
of 1958) & notice that it had determined the ownership of certain blocks
of land, inocluding one named Alue in Aiwo Distriot; it showed tho original
owner as Dabe, No portion mumber was given, It is common to find a mmber
of portions of land having the same name in the same district, Reference
to the German Ground Book shows that thore were several portions named
Afve in Alwo Distriot, It is therefore not possible to regard the 1958
determination as being a conclusive determination in respect of poxrtion 405,
Indeed, had that been the case, there would have been no need to make the
determinations published in Government Gasettes Nos. 24 of 1962 and 31 of
1963, against which the appellant appealed to the Central Court (Appeal
No., 6 of 1963/64). That appeal was successful and the matter was remitted
to the Committee by the Court to be redetermined, I find, therefore, that
there is no subsisting prior final determination in respect of Aiue, portion
do, 405,

The appellant called his mother as o witness, She gave evidenoce
of a written will made by Dabe when he was in Australia, She sald that
Dabe sho\;ed it to her and told her where to find it aftor his death; btut
that, when she looked for it in that place, she could not find it, There
is no othur evidonce before the Court about the will, Verbal evidonoe of

a loot will by the only beneficiary allegedly named in it must always be
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treated with a groat deal of reserve, Furthermore, the witneas's owm
evidence that the will could not be found in the place where Dabe had told
her it would be raises doubts whethexr it had not been destroyed by Dabe
before his death, lHaving given the matter careful consideration, I find
that the appellant has not proved that Dabe did not die intestate,

With regard to the appellant's second and third grounds, his
mother has given evidemoe that her parents distributed their property to
their children in four groups, three groups oonsisting of two children and
the other of only one, She said that under this arrangement, if any child
in a group of two died without issue, his property was to be inherited
only by the othar child in the same group and his issus and not by the
brothers and sisters in the othe» groups and their issue, The appellant
rroduced copies of a record of the proceedings before the Lands Committee
in 1944 and 1946, They were attended by the ons surviving bwother,
Dougouge, the two surviving sisters, LEimow and the appellant's mother,
and two ropresentatives of the estates of the brothers and sisters who
had died, Dougouge is recorded as having said that it was "right for
Margavetha to receive all lands and everything which she shared with Dabe"
but that those which were Dabe's alone should be shared among them all,
The appellant's mother, ..argaretha, claimed to be entitled to receive
all Dabe's property. Eimow admitted that the appellant's mother had
shared th‘;Ir mothor's property with Dabe but desoribed it as "not a share
in lands but a person to person binding" and said that this binding had
been broken because Dabe and the appellant's mother had quarrelled,

Dabe's personal oconstable gave evidence that Dabe and the appellant's
mother shared everything with one another,

It is olear that there was no agreement by the members of the
family how the estate was to be distributed, In 1946 the members of
the Camittee were divided in thair opinions, If Dabe and the appellant's
mothor did own some, or all, of the land jointly, then on Dabe's death
half that land must have formed part of Dabe's estate, and the other half
bolonged to the appellant's mother,unless the whole of it became her
proporty as a joint tenant by survivarship, If it formed part of Dabe's
estate, it had to bo distributed in acocrdance with paragraph (3) of the
Regulations governing Intestate Estates, If it vested in the appellant's
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mothor by survivorship, it oould not have been inherited even by Dabe's som,
had he survived Dabs, The appellant's mother has given evidence that the
effect of the grouping was that no member outside the group would inherit;
only those within it would do so, She did not olaim that she would have
been entitled to the land to the axolusion of Dabe's issue, if any had
survived, I come, therefare, to the oconolusion that, in respeot of those
portions of land which Dabs and the appsllent's mother shared, half of eaoh
partion formed part of Dabe's estate on his death; 4t would have passed to
his son rather than his sister, if the son had survived him,

Paragraph (3) of the Regulations provides that, if a person dies
without issue and the porson from whom he received any pardperty is dead,
that property is to go to his nearest relatives, subject to the life
interest in it enjoyed by his wife, if any, 1 have considored whether
the effect of the division of the fanlly into groups for the purpose of
holding property jointly is to make those relatives who are in tg— the
deceased's group ncarer relatives to the deceased than those outside ity
but this is an entirely novel concept whioch I am unable to adopt, Dabe's
mmt, in my view, be shared by all those within the same degree of
oonsanguinity, i.,e, all Dabe's brothers and sisters and their issue,

The appellant argued that, as the Lands Caunittée awarded all
Dabe's personally to his mother, they had determined how the estate .should
be distributed, As there was no agreement boetwaen the members of the
family, the estate had to boe distributed to the nearest relatives,

Possibly the Lands Cormittee decided that the personalty was owned jointly
or there may have been agreement among the members of the family about 1it,
as it was of very little value, There is nothing on the record of the
proccedings in 1944 and 1946 to indicate the reason for its deoisionj

indecd there is nothing on that record to show that the lands Committee

iid maxe the decision., As, however, his evidence of this was unchallenged,
I occept that it did so, Ilowever, the faot that the family agreed about the
personalty does not mean that it agreed about the realty, Nor if the
personalty was owned Jointly, does it necessarily fallow that all the realty
was omed in a siuilor manner, Dougouge a.dmitfod that Dabe and the
appellant's nother had shared some property but asserted that he owned other
land separately, Limow referred only to the land given by their mother as
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having been shared, In support of Dougouge's oontention are the entries
in the landg Registration Book of 1928 which show Dabe as owning some land
on his omm and other land jointly with the appellant's mother, Thers is
glso & mstlea in Governuent Gasette No, 16 of 1938 relating to a deter-
nination of the ownership of certain land by the Lands Committee, Dabe
was found to be the ownexr; the appellant's mother was not joined with
him, There was an appeal but not by or on behalf of Margaretha and

the Central Court uphsld the Camittee's determination,

Having oonsidered carefully all the evidence I am satisfied that
Dabe held some land on his own and some jointly with the appellant's
mother, All that remaina to be decided in this appeal, therefore, is
whether the land Alue, portion 405, belonged to Dabe alone or to him
jointly with the appellant's mother,

The appellant entered as lixhibit { details compiled by the
Comnittee showing the land held by Dabe and Margaretha in 1928 as
reoorded in the Land Registration Book. Dabe is shown as the owner
of some land on his ownj he and llargaretha are shown as jointly owning
three poartions; and larpgaretha is shown as owning five portionsy only
ono of which has the same name a3 a portion owned by Dabe, The land
Aduve is shown as boing owned by Dabe alone, liargaretha is nofs shomn
as owning any land of that name,

Apart from the notice in the Govormment Gazette in 1958 to whioch
I have already referred and the determinations leading up to the present
appeal, there is no record after 1928 relating to the ownership of that
land, Having considered carefully all the evidence before the Court I
have come to the conclusion that the appellant has noi proved that Afue it
one of the portions of land which his mother and Dabe owned jointly,

Acoordingly his appeal is dismissed and the Committee's

dotermination oconfirmed,

Moy, 1969 Aoti of Justice



