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SJUDGMENT OF DONNE, C.J.

This is a glaim for damages under the Law Reform
(Miscellanesous Provisions) Act (U«K*} 1936 and the
Fatal Accidents Acts (U.¥.) 1846-59 by the trustse of
the late ‘TPeorati Teokeaua who died on the.‘Srd.
Zeptember 1987 88 a result of ap accident while
working for the defendant., The plaintiff., his widow,
brings the claims on behalf of herself and her 3
daughters two of whom at the time of their father's
death wers agéd 7 years apd 5 years vespectively and
one who was born 2 weeks after it. She died on the
lst Janaury 19388, The plaintiff was3i3 years old at

the time of her hushand's death.



The pasis of the plaintiff's clalm appears in the

pleadings as follows:

4. The plaintiff claims that the cause of
the accident was due to the negligenge
of the defendant.

PARTICULARS QF NEGLIGENCE

The defendant, his servants or agents were
negligent ino that they:

{i) Failed to take reasonable care to
provide and/or to maintain safe
equipment for the deceased, thersby
exposing him to unnecesary risk;

fid) caused the deceased to work in a
dangerous place when they know or
psught  to know  of  its dangerous

position without safety means;

5. Further or alternatively the deceased's
said sceident was caused by the breach of
statutory duty of the defendant, his
servants ox agents.

PARTICULARS OF BREACH OF STATUTORY DUTY

The defendant, his servants or agents:

{1} failed to carry out their common duty
of c¢are towards the deceased as
required by sectieon 2(2) of the
Qecupiers' Liability Act 1957;

{id} failed to comply with section 5¢1) of
the Factories Act 1961 to provide
sufficient and suitable lighting:

(14ii) Failed to comply with section 28{4)
of the Factories Act 1961, that all
opaenings in floors shall bhe securely
Fenced:

(iv) failed to comply with section 29(2)
of the Factories Act 1961, that
where any person has to work at a
place from which he will be liable
to fall a distance more than six
feet six inches, then, unless the
place is one which affords secure



foothold and, where negessary,
secure hand-hold, means shall be
provided, so far 83 1s reagonabhly
practicable, by faencing or
otherwise, for ensuring hisz safety,

The defendant admits that the deceased died while
in its employment. By way of defence, it denies
negligence. It also denies that was in breach of the
statutory duty dmposed on it by the abovestated
provisions of the PFactories Bct. It contends that the
lighting at the workplace complied sufficiently with
the provisions of section 5(1) ofF the Act. It also
pleaded that the requirements of sections 28(4) ané
29(2) thereof could not be complied with since in the
former case it was "impracticable” and in the latter
case it was "not reasonably practiciablie" tc do so.
In such gcirtumstancssg, it contended, compliance was
excused by the said sections. Tone defendant also
alleged that the deceased failed to observe gafeaty
instructions and to use the safety equipment provided
by it. This allegation of contributory negligence is
impliad by the deceased in its defence. It is neot
expressly plsaded. The Statemaent of Defence iz prolix
containing much more than is required or permitted

under Rule 7 of Order 15 of the Civil Procedure Rules.

The plaintiff filed & reply the effect of which
was to deny any negligence by the dsceased and to
plead a specific clalm by way of damages 514,408, On

the 29th, August 199) the plaintiff filed an amendment



of the claim, her counsel having advised the Courlt on
the previous day when final submissions were presented
that he proposed so to do. The total claimed is

542,872.23

4 plaintiff is not zeguired in a claim for
general damages, which this is, to state a specific
amount in money for each item claimed or even give an
overall figure for the total claim. A statement that
the plaintiff claims unspecified dcmages suffices.

However, I have amended the claim to substitute this

new amount for the previcus sum claimed.

ar the evidense 1 find the following facks to

have been established to my satisfaction:

The deceased Teorati Teokoaua, an I Kiribati, was
an gmplayes of the defendant, having commenced
employment on the 24th September 1984. His employment
was governad by terms of & written agreement. It was
iritially for one year with provision for extension.
It was established that he was a good worker and that
it wag highly probable that he would have continued in
his employment until the genseral repatristion of all
Kiribatl workers on the lst August 1830, 1 accept
that date as Ffixing the term of the deceased's

employment with the dafendant had he lived.

B



On the 3rd,. September 1987, the deceassd was
working at the defendant's plant in the Rock Storage
Bin, e building consisting of two platforms, Uppoer
and Lower, The Bin 1is a link 41in the chain of
operations ending in the shipping of phosphate for
export. Mined yphosphate is transported from the
fields to the phosphate processing plant when it is,
together with other processes, dried. After the
drying, it is fed te the Storage Bin where it is held
awaiting shipment. The decsassed was working on the
upper platform. This platform receiveg the treated
phosphate which was depesited there by tractors. From
there it is fed on t¢ & conveyoer belt on the lower
platform £for conveyance to the storage asres. The
feeding is done by the phosphate being fed through
chutes down te the lower £loor., The openings to the
chutes are get in flush with the floor of the upper
platform, Lfhe openings are about # feet in diameter
and the chutes projected down te the lowser platform
would be about 10 to 1% feet in length. The openings
at the material time were unfenced as was the platform
having no hand or footholds. At the end of each chute
is a steel plate which, when closed, stops the fiow of
phosphate therefrom. The clesing and opening of each
chute is controlled by a workman on  the lower
platform. A chute is opened when a decision is made
as to where on the conveyor belt phosphate shall be

deposited, The system +to dirscht the operations

]



between platforms at the time of the accident involved
ona worker on the lower platform snd one on the upper
platform Tbeing eguipped with a radic apparatus
commonly called a ‘walkie talkie®. When it was
decided by the Fforeman on the lower platform which
chute was to be opened, the worker on this platform
communicated by the radio with his counterpart above
him informing him which chute was to be opened. The
chute was then opened by the worker below, the
phosphate thereby being released to flow on to th?
convayaor belt. The worker on the upper platform on
being informed of the chute to be opened would bLe

required to move away From the opening.

On this day and time in question, the deceased
was on the upper platform on his own. He operated the
"walkie talkie” as well as shovelling and moving the
phosphate. In the course of operations, a chute was
opened below, the deceased fell into it and was
suffocated. He was priged wmupr of the chute by
workmen ., Ag is reguired by law the police wers

notified.

Inspector Aingimez of the Nauru Police arrived
promptly on the scene before the deceased was taken to
the Nauru Phosphate Corporation Hospital., He carried
sut a wvery thorough dinvestigation and I bave no

hesitation in accepting his evidence as both reliable



and convineing. He found the Bin to be very dusty
covered deep in phosphate wnd the wvigability limited
to about 20 te 30 feet., That T am satisfied would be
the wvisability concomitant with the operations
normally carried out therein. According to a worker
Mr, Tetiku who gave svidence, there ware five workaers
on the lower platform and only the deceased on the
uppar, A worker Mr. Nanotake on the lower platform
operated the radin there. He communicated with the
daeceased whe teold him to wailt for bis instruction.
Later chute 4% was opened after appropriats radié
communication and phosphate was released, This wasg
followed by Nanotake ocalling the deceased advising
chute 48 was to be opaned. He veceived o
acknowledgment from the deceased. The  shuta
nevertheless wags opened, It was found to be blocked
then to be blocked by the body of Lhe deceased. The
conclusion of Ingpector Aingimea was that the wrong
chivte to that designated was opened and the dseceased
obviously was standing near it. That probably was the

Zorrect conclusion.

The Inspector interviewed two engineer employvess
of the defendant, Mr. John Apurthan an& Mr. Martin
Bonaldson. Apurthan admitted to him that bhe wasg the
deceased’s upervisor snd was suppossed to be wikth the
man working at the Bin but that he was absent at the

time., I am satisfied his presence there as supervisor



and overseer was assential. The area in which the
men were working was a dangerous area, This was
admitted by the engineers: Donaldson also said that
there should have been warning signs aboubt visability
onn  the occasions of the moving of the phosphate.
Apurthan said that at such times *you can  see

nothing®.

The evidence satisfied me that the conditions at
the workplace of the deceased were such that lighting

WAS NRCEeSSAryY. There was no lighting. Neither were

+

the hol=s for the chutes in the platform fenced. The
vpper platform itself was over six and a half feet
ahove the lower one, it had no footholds, handholds or
fencing.

At the time of his death the deceassd was 34
years old and was In good health, He earned from his
employment with the defendant $50 per wesk with
overtime which was not always available. 1In addition
he received vations from the defendant worth $3,%07.356
peEr year. He and his family received free medical
service. Before he worksd for the defendant. the
deceasaed was engaged in fishing in Kiribatl earning
approximately $5 a davy, His wife said he would have
resumed this when he returned therse. The plaintiif
spent 5200 for food for the mourners at the deceased's

Funeral.



The plaintiff was aged 35 years when her hushanpd

died. She was and is now in good health.

The Claim.

The negyligence alleged is twofold. The first concerns
the system and conditlions of work, the second the
breach by the defendant of certain statutory
requirements imposed by the Factories Act 1961.

There ism no gquestion that the work the ﬁeeeasad’
was doing at the time of the accident was dangerous.
The defendant's engineer admitted this. It involved
handiing and shovelling of large guantities of
phosphate, an operation creating dusty conditions.
Mr. Apurthan, thes deceased’s supervissor, ftold the
police Inspecrtor that in such conditions “yvou could
sea nothing”, The area was npot 1it. That there
should have been lighting in place and in operation at
the time [ have no doubt, Vigability was I am
satizfied very poor indesd. The deceased was left @0
work alone on the platform. He had no assistance in
the task of moving the phosphate to ensure it was
dropped through the correct chute designeted to him by
radio communication from one of the five workers who
were working on the lower platform. The deceased was

also reguired to operate the radio he carried, It is



claar that Just pricy Lo the accidant thers Asswist-

communication problems between the platforms and it is
probable the message designating the particular chute
in guestion was either net received or heard by the
deceased. The deceassd's supervigor was absent from
the area., Thab contention he sghould been there is
incontrovertible. These proven facts establish in my
view in the clearest possible way that the type of
work and the conditiong associated with 1t ware such
that to zllow the -deceased to undertake it alone and
without any supervision was dangerous in the extreme:
I am satisfied that the defendant by permitting,
through tha system of work at the time, these
conditions ©o sxist was grozsly negligent., It is
highly probable ithat had the supervisor or even
anocther worker been present that the accident, with
the resulting death, would not bhave happened. The
plaintiff's allegations in paragraph 4 of her claim

sucoeed.

The plaintifi’s aliegation of negligence
concerning breaches of statutory duty relate to three
sections of the Fschtories Act 1961. Section 51}

provides.

A effective proviasion shall bs made for
securing and maintaining sufficlient and
sulttable lighting, whe ther natural or
artificial, in every part of a factoery in
which persons are working or passing.”



I have found that there should have been
lighting. There was none. That non-rompliance by the

defendant is established.
Section 28{4) of the Act provides:

"All openings din floors shall be
securely fenced, except insofar as
the nature of the work renders such
fencing impracticable.”

I have found that there was no fencing of the

gpenings in the platfaorm in guestion.
Section 29{2} provides:

{23} Where any person has to work
at a place from which he will ke
liable to fall a distance more than
gix feset six inches, then, unless
the place is one  which affords
gagurs foothold and, whare
necessary, secure hand-hold, means
shall be pravided, so far as is
reagonably practicable, by Ffencing
or otherwise, for ensuring his
safaty."”

I have Ffound that there was no foothelds oz
handholds or fehcing provided on the platform. The
platform was over six and a half feet above ths one
below it. The statement of defence filed alleged it

wag impracticable to comply with the last two sections

of the act. If that wers proved, then it would



provide complete answers to the failures to comply.

The onus of proving this impracticability is on

the defendsnt Nimmo v Alexander Cowan and Co. Ltd

{1968} A.C. 107, The defendant called no evidence to
support thig defence nor did it cover it in its
eramination of the plaintiff's case. In the result I
find that this defence fails and consider the failure
to comply withy statutory duty coasgtitutes negligsnce
in two of the three breaches:

i, The failure to provide lighting as vogulire
by zection 5(i) of the Act. 1 am sarisfied
that Lighting WE s neECessary in the
circumstances and find the failure t o
provide it was a probable and contributing

cause of the accoidant.

2. The Failure to fence as reguired by saction
28(4} of the Act. I am satisfied that the
hnles should have been fenced and @ find the
failure to ao fence was & gprobable and

contributing cauvse of the accident,

although therse was a failure to comply with the
requirements of section 29(2) of the Act, I am unable
on the talance of probabilities to hold that such

fFailure contributed to the acgldent.



the defence alleged that ihe deceased failed

As to the allegation of contributory negligence,

to

follow safety instructions or uatilise +he safety

equipment provided,

thig allegation.

There is no evidence to support

The defendant addressed no svidence

of the purport of the eguipment it supplied and 1 find

T

negliigenve contributing to the accident

as

suggested by counsel in final address by reason of the

deceased vearing “slip on" shoes instead of the issued

boots. The sllegation fails.

turn

Having found negligence in the defendant, 1 now

to the assessment of damages which must

therefroom.

The value of the dependency.

Sectlon 2 of the Total Accidents Act 1B46 provides

"... Every such action shall be for the
bensfit of the wife, husband, parent, and
child of fthe person whose death shall have
been s0 caused, and shall be bhrought by and
in the name of the executor or administrator
af the peftson deceased; and in every such
action the jury may give such damages as
they may think proportionsd te the injury
resulting from such death to the parties
regpectively for whom and for whose benefit
such action shall be brought; and the amount
g0 recovered, after deducting the costs not
regvered from the defendant, shall be
divided amongst the before-mentioned parties
in such shares as the jury by their verdict

fiow

-
H



shall find and direct.®

In short, the measure recoverable by a8 dependent
iz what is often called the value of the dependency
t.e. the amount of the pecuniary benefit that the
dependent could reasonably expect to have received
from the deceased in the future, In the leading cass

of Tayvlor v Q'Connor (1971 A. C. 113 at p. 140 Lond

Pearson states:

"There are three stages 1n  the normal

calculation, namely: (i) to estimate the
lost earnings, i.e. the sums which the
deceased probably would have earnsd but for
the fatal accident: (1i}] to estimate the
lost benefit, i.e. the pecuniary benefit
which the dependants probably would have
derived from the lost earnings, and Lo

express the lost benefit as an annual sum

over the period of the lost earnings; and

{(iii) to choosse the appropriate nultiplier

which, when applied to the lost benefirf

gxspressed az  an  annual  sum, gives the
amount ofthe damages which is a lump sum,”

The starting point in the calculation in this
case is f{irstly the valus of wages and ratloas
received from the defendant sarned by the deceased
before his desath and, secondly, what he would have
earned after the cessation of his contract of
employment with the defsndant. Az to  the first
calculation the evidence establishes he would have had
approximately three more years of employment with tha

defendant. His earnings with the company were a

maximum of of $30 per week. This dscluded ovartime.



However this was not always available and I would
asgess his annual wage at $2,300 per aonum. The
rations were worth 53,907.60 per annum. As to the
second caleculation it so  established  that  his
oecupation of small commercial fisherman in Kiribati
which I am satisfied he would have undertaken after
leaving Nauru, would yield the family §5 per day and

on the basis of a & day week, $30 pex week.

The next step in calecuelation is to fix the number
of vears that it ilg anticipated that dependency wmulh
have lasted. The deceassed was 34 years of age at the
time of his death: he waz in good health and I accept
counsel s submission that a Fair estimate of
dependancy would be 76 yvears. The plaintiff widow was
35 years. She is in good hesalth and there is no

reason to hold that her expectancy of life would be

any less than thet of her husband.

The resultant asseassment of the dependants® loss
ig not determined by the multiplication of the aumber
of years during which they have been deprived of the
deceased's support; this would cliearly preduce over
compensation as it wonuld put the decsased's future
contributions into the dependants' hands long before
they would otherwise have recelved them and would
enable them to enjoy the interest accruing in the

intervening peviod. It is the present wvalue of the



future contributions that is to be awsrded. MacGregor

on Damages (13th Edn} para 1220 at page B16.

applying the ebove principles and on the evidence

I would calculate the value of the total dependency as

follows.

(a)

Estimation of Total Earnings:

Logt Earnings from defendants employmant:

doyears atbt 32,300 per annum G £,4900

of renumsration:

3 vears at 53,9080 per annum 11,724

Inoome from commarcial Tishing Kiribatd

23 years at §1,500 per annum

{Total amount pavable over the

period, $34,300 the present value

of which § fix at 17,0440

$ 35,024



I have made no award for loss of
free medical services of the
defendant., The submission

thereon wag unsubstantiated.

{b) Bstimation of Value of Decsased's

Ezrning Kot Used for Sugport of

Dependants -~ to be deducted.
I accept counsel's submission that
this should be the eguivalent of

one-guarter of the total - 8,808

§ 27,716

Based upon this calculation I would assess by way
of general damages & $27,800. In addition, I allow
the sum of 200 for Ffunsral expenses paild by the
plaintiff, This award is made pursuwant *o  the
provisions of sectian 283} nfthe Law Reform
{Miscellaneous Provisions) Act 1934, Thess axpenses
were necessary to comply with the demands according to
custom to provide food and hospitslity to mourners at

the funeral.



I acdordingly award to the plaintiff against the
defendant the sum of §28,000.
B
There w}ll be an award of c¢osts ggainst  the
defendant of §$500 together with the cest of and
incidental to the plaintiff's travel to and from Nauru
to Kiribati to the Court for the purpess of giving

avidence at the trial, such costes to be fixed by the

Registrar, .

One final matter is Fhe guestion of the
apportionmant of the damages betwsen the plaintiif and
each of the children. Firstly, the claim is expressed
to be brought by the plaintiff in pehalf of herse=1f
and her three daugthers. The evidence establishes she
also has a8 son aged 15 vears. secondly, it is the
Court'*s task to apportion the damages betwean the
plaintiff and her children. 1 have received no
submigsions on this from her counsel who alone is

entitled to be neard on this.

Entry of judgment isg deferred until this question
is satrlied. As a guide I state that the amount to be

apportioned is the net balence of the general damages



awarded after deduction of any legitimate charges,
including solicitor and client costs spproved by the
Court. Counsel is given leave to make submissions

thereon at & time convenient to the Court.

G B

SIR GAVEN DONNE
CHIEF JUSTICE
26.11.91

Solicitor for pefendant : David Aingimes, Nauru
Solicitor for Defendant : Office of Secretary for
Justice, Naurua.
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