IN THE SUPREME COURT AT YAREN

CRIMINAL APPEAL NGO, 5/94

BETWEEN  :  ANANTHA NARAYANAY
APPELLANT

AN : DIRECTOR OF PUBLIC PROSECUTIONS
RES PONDENT

DECISION ON APPEAL

The appellant appeals sgainst his ceonvicitlon on the
23vd August 1994 by the District Court for the commission of

& orime prescribsd by sscohion 469 of the Criminal Code Aot

of Quesensland which is applicable in Nauru. The oharge &8s

Laid reads.

*Sratemant of Cffence {®) . MALICIQUS INJURY TO
DESTROY O DAMAGE
ANY PROPERTY: C/B
464 read with
Saction 460 of the
Criminal Code Aot
1899 of Queensland
Fipst Sohaedule
{Adopted).

vartviculars of Offspce  {b) MR, G&. ANANUHA
NARAYANAN, On  oOr
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about dlar June
&t Nauru,

and

ot ]

wiully
destroyed aned
dama gad the
Computer Bvastem
I8 A5400 of the
Computern Bureay
located in the
Civie Centre,
including the
documents

pertaining to the
gystem by
obliterating and
rendering tham
illegible and
unusable either in
whierla oL part,
which is the

nroperty

Rapublic
A8 W Ll

mMisusing the
tarminals of other
Computer
epaipments
in
Sovernment
and the
Nauru,
Drocess
commitiing this
offenca.”

The appeliant relies on the {ollowing grounds:

1. Thar rhere was insuffisnt evidence Lo warrani the

COnYIChtIOn.

R

. The liearned Magistralte was erved on the guesticn

A The lesarned Maglstrate was erred on the guestion

the unsworn evidence of the appellant.
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4. The learned Magistrate was =srred in accspting
that  fdocuments”  undesr  the Criminal Code of
Gueensland hast the same meaning as in Segtion

131 2) of the Supreme Doyrt At 1981,

G Thers was a2 mistrial., The prosecution failed in
iz duty to ewevcise his discretion to furthey
the interest of Justice, and at the same rime to

e faly to the accused/appellant,

& . Computer print-cut should not have been admitted
ir evidencs bacauss thers was po evidehnos that
the computer which produced the prist-oubts had

been testad.

Deallng with ground 1, the argument addressed did wsoi refer
BRDTBEG 1Y ro that  tegbimony  which was  relied upon o

4

stablish that in ilts totality the svidence 4id not allow a
conciusion that the prosecutiosn had proves beyvond reascnable
doubt that thers has been property iniured by malicious acty

angd that it was the appellact who commitied those acts.

I have read the notes of evideocs and considersed the
conclusions tThereon by the learned Magistrate, His deoision
i ecoensider, with  vespect, cooptalns o commendable  and

pailnsiaking dissection of the evidence of this complex and
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Languny o nmiskh. Uopan Fing pothing expressed therein which
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inconsistent wioh whag

e

rherefora, the conclusions

has pesn stated Ln evidence and,

he has arrived ait based upon that

gvidence can only be challengsd 1f they could be shown o be

manifestiy woong.

indiaputablie

damags o the propsrty In quastion.

gy idaenos aibeit

There i oclear and unegulvocal evidenos

There 1 Al
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clroumstantial Lhat bhe

appelilant was the person who did the injury. There 18 no

gussrion ohal rthers s

£
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le evideno Ban BRow MmaliCliousness

Groandd K of bl atc) appaeal is concernad wibh
Mienvificaton 2f the appellant, in nis unsworn tastimeny
aiven afrer the conciusion of the case fo7 Che progaguTian,
S Talmaed  that  duyring The relevant  timas  when 1t wss

ne appelliant argues

in Law bo asgative this pl

vhe raspective offices, he was in

that the prossecubtion was regquired

ma of alibi. That is oorrect and

it ois manifestly olesr that it hes doneg so by the avidanos
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these wibtnasses apd thae ag

Charma and Miss Capelle bfoid the

sly ohree in the Buredgu wngo had

the sxoent  that they oould be

Thoss three persons  ware

&
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speliant. The learned Maglsir

e mworn  and tried restimony of  the formsr and
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no fault with that. He has sesn and heard the witnegges who
gave eavidence and were cross examined. He witnessed this
demeancuy . He preferred them, They establish bavond doubt
that the acrvused wags the parson who tatpesred with the
gauipment. Furthermore the appellant’s alibl was nagatived
Dy the sworn testimony of the orossgutlion's wibness who saw
the appsllisant outside the office of the Australian High
Commission aft a time he sald he was ab the Hospital., This
gvidance alone ahatters the plea of alibi. it is the
prosecubtiaon’s evidence. I cannot conceive of & much bettar
digeharge  of  the burden bto negative it, The learnsd
Magistrate has properviy <oonsiderad thse plea and has properly

pulad on it

The next ground Lo consider is that which contends
that the Maglstrats had erred on the fuestion of the unsgworn
avidence of the appellant. I have ao hesitation in ruling
Ehat this ground is, in the circumstances, frivolous and
without any substance., On page 1l of hils decislion the
learned Maglsirate hasg propervily directed himselfd oo the
wgight ©0 De glven o unsworn testimony. He hes appliled the

sorraet prineiples in daeling with the evidence before him,

Ground 4 contends that the charge relatss to the
infuring of “documsnis® and that a tape i3 0ot a “dovument”
within the meaning ascribed to that tervm in the Code, What
the appellant was charged with was induring “property” which

in the particulars to the charge was desoribed as "including
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Wnat has to he esstablished s thar what was injured
properey® L.e. somevhing capable of being owned. There
can e no ogueshion but that the Computer system, tapes and

avery tangible  obd

wet that is pary of 1t belongs o the

Republic - 1y im the property of the government. L omatters
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the property bthere s 3

Fad

o Tdocumasnts”, Howavey, (£ it were necessary Lo

rule ownt point, I owowld ceritainly have held thet a taps
i both oo document and properiy. The n4ape as o oa medium
propesty an rte character as contaning anformation it is a

e

Tha frivn arvound of appeal I record as 1t ls expressed

lavs of it set out by the appsllant as
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The appellant was arrested by Pollices on
2Frh June 1994 at about 10 AM on oa
charge «f Damaging Property O7F/5 4§&%
CLOLG. {adopted), He was relsasad on
0k June 19494
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B perscn  charg
PGS I ocannot tig arraestead without

MIBTRIAL: i : nhe trial o ovhe Distyraion
mourt the prosscution did not wall
oy idence  that the accused iappellant
wag arrestad and dervalnsd in custody
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wail as not faly to the defence, On
the othaer hand the constitutional
right of the asccugedsappellaent, that
s, his narsenal liberty Was
infringsd .’

This ground, insofar as it affects the District Court
trial and the decision therson, is without meriib. The fact

that the appellant wes arrested witheut a warrant being

imsued could bave no bearlng whatever on whether he was

Ky

PR

guilty of the Qﬁ?ﬁﬂﬁ&quhiﬂh e wag ehavged even Lf the

arrest ware illegal which 1t was not, The offencs carries &
penality of imprisgnment of up bo seven yesrs inmprisonment.,
It dnveoives malicious injury of properbty which was deposited
and RKept dn & public office 1.e. offices of the Coverment of
the Republic and as such it is within bhe categorv of those
Tpunsahments in special cawes" in pariicular that spescified
i section 469 (VIII} relating to documsnts such as tapes,
Section 19 of the Criminasl Procedure Aot 19772 provides for
arrest without warrant in the case of any offence for which
the law prescripes a penaliy of flve years imprisopment or

MO,

Likewize ground & of the appeal, the objection to the

admission in evidence of the "print-outs®, is without merit.

ey

hese records were produced by the Programmer Analyst of the
Computer Buresy and the learned Magisztrate was enbitisd to
aocent his esvidence as to thelr accuragy which he gave and
which was unvhaellenged, Thelr admission was lawful, In any

case, the other svidence dmplicating the appellant is so
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convinoing rhat Ioam sarisfied he ocould have been properly
found guilty o the Dasgig of That gvidence along.
Furthermore thers was no réeguirement in law nor was it
ngcessary  for proof for the production in Court of the
documants g8 contended by the appellant, Thers 1s ample
gvidaence of malicious injury causing the demage alleged and
rhe congequences of 1t.  The negessiiy to produce doouments
is & cass such as this, as in the case of theit of property
which is not recovered, does net arise 1f the (ourt 1s

b of the

sacisfiad the property alleged has beaen the subi

473

damage or theft all

[
s

the result, I oam sarvisfied the lsarned Magistrate
has had due and propsr regard fo the law and evidenge 1n
thils ¢ass that the appsllant was properily convicted of the

offence and the appeal against conviction <cannot succeed.,

Torming now boo the final guestion for consideration,

The ERepublic submits that the term of four mooths

was ifnadeguate. It coonfends that the appellant

s oand was

w e e . : P T beae YA n o ot %
an expert in his Fileld, meld @ responsible posiv

an expart LT

mputer bardwarg., He was well awars of how o
inFlict tne injury to the CTomputer system and was well aware
»f rhe conseguences i what he had done, Lt urges that the

penality b increased,



For the dgppellant 1t was submitted that the
appellant’s actioms vaused only temporary inconvenience to
the varicus Government Depariments and the Bank of Nauru

affected. There was, it was submitted, no sericus damage .,

This Court Bas the power on appeal to review the
santence imposad in the District Court. Seotion 14{4F of

the Appeals Aot 1972 provides:

{4l At the nesring of an appeal the Supreme
Court may, if 4t thinks that a differant
sentence  should have besen passed, guash the
septence passad by the District Court and pass
in substitution therefor such other sentencs,
whether more or less severe, which the District
Court could lawfully have passed as it thinks
aught  to have been passed; any such sentencs
passed by the Supreme Court shall, for the
purpeosss of this Act, be deemed to have been
passed by the District Court, save that no
further appsal shall lie thereson to the Supreme
Court.”

Having carefully considered the evidence I have come
to fhe firm conclusion the damage flowing from the scts of
the appellant was very seriocus. The l2arned Magistrabte on

sentencing did not over-sstimste the ssviousness of the

appellant's action when he said:

"His action, therefore, has been deplorable and
reprshensible the way he caused the disarray of
the organizational system which he was suppoged
to run and maintain to the best of his ability.
This aspect of the offsnce, in my view, iz =
sarious breach and, hance, calls for a deterrant
approach.,”

The appellant & senlor officer of the Computer Bursau held a




position of responsibllity, He possessed the powsr o bring
the workings of government to a standstill, He mallciously
ueed his skill and knowledge to do just that, The Acting
Secretary for Justics in addresssing me, submitted that the
“pation had been brought to 1ts knees” by the appellant's
1}
actiona. I do not consider that was an overstatsment. The
appellant undoubtedly breached the trust which was imposed
upon him to carry cut nis duties to the benefit of the
Hepubliac, 1 nave comg o firm conclusion  that  the
Maglstrate was  correct  in deciding that, theres was no

lternative bhub that of

imprisonment for the commisgion of

the offence. As T nave pointed out the orime ds ong for

[ B L5 3 W 3

seven years - 1t is an offance covered by the special case
specified in section 469 (category VIII) relating to damags

or  indury to preperty in the form of documents Xeph in a8

by dealing with them in fhe mannar prescribed

rne sentence impoesed, T oam of the view

3]

N o rempaect O

che ilgarned Magistrate's ABBeESmeEnt of four  months

3t was inadeguate.  The orime is sericus and there

i

are no witigatbing sircumstances which I ovan find o excuse
the appellant., Toaceordingly auash the sestznoe imposed in

Conrt and dmpose a term of imprisooment of 14
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deported. The appellant sppears te come within  ths
provisions of section § of the Immigration Act 1901-1940 of

pustralia which applises in Nauru, The seaction reads:

"Anv person, not being a British subject sither
ravural-born or natuvrallzsd, who i1g convicied of
a crime of viclenge against the persoen or of
extorting any money or thing from any resident
of the Commonweslth by force or thrsab, or of
any atbempt to commit sush a crime, or who Ls
convicted of any other eriminal offence for
which he is sentenced to imprisonment for one
vear or longer, shall be liable, upon explration
of, or during, any term of imprisonmant Llmposed
on  nim therefor, oy be deported from  thea
Commonwealth  pursuant  toe  any  ovder of  the
Minister.,”

1¥ I were smpowered so to do, I weuld make a recommendation
For deportation in addivion to imprisonmant. However, 1
shall dirsect the Registrar to forward a copy of this
derision to the Hopourable the Minister for Justice who is
responsibia  for dmmigration and  resgpectfully drew  his

artention to ssotion 8 {(supral.

This appeal is adiudged as follows:
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ia The conviction of the appellant by th

Court is confirmed and stands.
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af  four months  imprisconment  is
guashed and in substitution therafor the
appalliant is sentenced L 12 months

imprisonmeant,






