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THE SUPREME covIn OF NAURU 

[CIVIL JURISDICTI ON] C ivil Suit No. 12 of 20 17 

Betwcen: Jenna Chen and Eigemei.i Egaton 

AND: Francis Akai y 

Before : 

APPEARANCES: 
Appea ri ng fo r Pla intiff: 
Appea ring fo r the Respondent: 

Date of Ruling: 

Backgl'Ollud 

Judge Rap i Vaa i 

V. C ioduill ar (Pleader) 
V.Detellalll O (Pleader) 

181h OClober, 20 19 

Ruling 

PLA INT IFF S 

R I ~SPONDENT 

I. T he delay in the completion of thi s action was due to the court fil e d isappear ing 
a ner the ev idcnce was cOlllp leted. II· has nol been recovered. T his ruling is bascd 
on copies o Cthe pleadings, docllm entation s and submiss ions prov idcd by counsels. 
Copy of th e transcri pt which was rcquested some eight months ago has !l ot bcen 
provided. 

2. Th is action is concerned w ith the use of and ownershi p o f the land known as 
Port ion 54 in Anetan Distr ict ( the land) 
It was inher ited and owned by the mother Etoe and her fi ve chilclren namely: 
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0 Ekanaiya 
0 Agere 
Q Engamaiy 
0 Reyeitsi 
0 E inagaj in 

They w ill be referred in th is judgment as the original land owners . 

3. According to the agreed summary of facts. the five children of Etoe inher itedthc 
land in 196 1 pursuant to a Nauru Land COl11mittee determination pub li shed in the 
Government Gazette of21" June 1961. No appea l was lodged against the dec is ion. 
Pursuant to the provis ions of the Nauru Lands Commi ttee 1956, the 1961 decision 
is final. 

4. Except fo r Agere and Engamaiy the other th ree origi nal land owners have passed 
cl\vay. 

5. Enga1l1aiy ( or Eigemeij ) is the second plain ti ff; her granddau ghter .kn na Chen is 
the first plaintiff. The first plain tiff. intending to build a home on the land, 
obta ined wr itten consents of at least 75% of the other land owners including Agere 
and Engamaiy; but her efforts were disrupted by the derendant who placed 
shipping containers on the part of the land where the fi rst plai nti ff intended to 
build. 

6. The defendant is livi ng on the land . He buil t and lived on the land over lorty years. 
He is the son of Eingajin. 
The defendant claimed that the land was g irted to her mother E ingajin and her 
brother Reyeitsi by Etoe. 

7. There is a second house on the land which was built by one Doug las !\pad the 
grandson of one of the or iginal land owner, Ekanaiya . The defendan t claimed thi s 
house was built w ith his permission. DOllgi;lS Apad signed the consent l'orm lor 
first plainti Frs house. 

Consent of 75'10 land ownel'S - Allegations of deceit and false misl'epl'cscntation 

8. The defendant alleged that the firs t pia inti IT obta ined the written consent of some 
of the land owners by fraud. It is contended that the first plaintifr dece ived or 
mispresented to some landowners that she wanted to bu ild a home when in fact it 
was a bus iness she intended to bu il d. 

9. One of these land owners was Juanita Ika. She signed a letter dated 6'" June 201 7 
to the Department of Lands and Survey to w ithdraw her consent as we ll as thc 

2 



written consent of nine other s iblings. She a lleged in the letter that she and nine 
other were mis led and deceived by the firs t plaintiff who led them to believe tha t 
the pla inti ff was to bui ld a resi dential house when in fact it was a busi ness house. 

I O.Juanita lka testitied. She did not exp lain what led her and nine others to believe 
tha t the lirst plaintiff in tended to operate a bus iness 011 the land. · 
Neither was she asked why the o ther nine did not s ign the letter. 

11. The defendant is hi s testimony ad mitted he prepared the letter at the request o f the 
peop le concerned. He also alleged that the Ilrst plaintiff told the land owners who 
consented that he would sign the consent form. None of those land owners 
testi lied. 

Evidence of plaintiff conceming allegation of false miSl"ep.-esentation and deceit· 

12. When the Jirst plaintiff c irculated the consent form for two days she was 
accompanied by .loel la Aboubo 011 the first day and Remo Maaki on the second 
day. A ll threeoCthemtestil1ed. 

13. The Ilrst plaintiff denied that the build ing was for business . .loella told the court 
that some of the landowners she and the plai ntiffv isited included E igud. Juanil.<l 
Tka, Emika and others. E igud to ld the Jirst pla intiff that her s ister Emika handles 
all her matters relating to land and w ill s ign for her. 
.loella denied under cross-exam ination thai the plaintiff told Emika that the 
plainti ff was s tarting a business on the land. 

Evaluation of the Evidence supporting false misrep.-csentation. 

14. Other than Juanita fka who testified the other nine land owners did not. .Juanita 
d id not te ll the court how she came to know or suspect that the firs t plainti IT was 
intending to operate a business on the land . 

15. The on ly attempt by the defendant to estab li sh the allegation was through the 
cross-exam ination of the plainti ff' s w itn ess .loella Aboubo, who rejected the 
suggest ion. 
What is estab li shed by the evidence is that it was the defendant himsclfwh o wrote 
the letter containing the allegations. 
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Allegations of Forgery 

16. The s ignatures of land owners E igud and Elizabeth the defendant all egcd wcrc 
forged by the first plaintiff 

17. Eigud testi fi ed. She to ld the court that th e signature on the consent fo rm is not 
hers. She also stated that her s ister Emika usual ly s igns on her bchalf fo r land 
malleI's. 

18. El izabeth stated in evidence she did not s ign the consent form and did not know 
who signed her name. 
Under cross-examination she admitted she tol d the first plaintifrto sign for her 
after the plaintiff has obta in ed the consent of the two surviving landowners . 

Response by plaintiff to forgery allegations 

19. The first plaintiff tes ti fi ed E igud did sign . She also confirmed Eigud to ld her to 
give the form to her sister to s ign as her s ister handl es and s igns for both of them 
on land matters . 
.loella confirmed what E igud said about g ivi ng the form to her sis ter Emika to 
sign. 

20. Both the plaintiff and Maak i confirmed the testimony of E li zabeth w hi ch 
authorized the first plaintiff to sign on her behalf. 

Discussion of rraud, rorger-y, mis.-epresentati oll, deceit. 

21 . Fraud was not pleaded in the sta tement of de fense and should there fore no t be 
entertained in this action. 
But the parties did fil e a memorandum of Agreed Facts and Issues to be 
determined. The first issue for determination was: 

"whether the plaintiffji-audulent!y gained the consent ofsoll1c of the 
Landowners who signed the consent/or her 10 build her h01lse 011 land 

porion 54 il1. Anetan district:" 

22. _The court therefore assumed that suffici ent particulars of the allegations of fhlUci 
were given t.o the plaintiff to explain the b;]sis of the allegations. 
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23 . To deceive and to defraud was exp lai ned by Buckley LJ in Re London and Globe 
Finance Carpi 

"To deceive is. J apprehend, to induce a l11an to believe that a thing is {rile 
which isfalse and which the person practicing the deceit knows or believe 
to be false. To de/i'aud is to deprive hy deceit, it is deceit to indllce a l11a to 
act to his injury. More tersely it mav be put that to deceive is byfalsehood 
to induce a state o.(mind; to deji-alld is by deceit to induce a course 0.( 
action " 

Th is statement was described by Lord Goddard in R v. Wines" as the locus 
class icus on the subject. 

24. It is well establi shed that fraud or di shonesty must be d is tinctl y a ll eged and 
distinctly proved 3 

25 . It must be sta ted w ith confidence that th e ev idence tendered by thc de le ndant to 
prove dishonesty is tota ll y unreliable and insufficient even to amoun t to an 
averment or to infer di shonesty. 

26.In respect of the a llegations of misrepresentat ion to the landowners concerning 
the use of the land for bus iness venture there is abso lute ly no ev idence of an y 
mi srepresention being uttered by the first plaintiff: accordingly th ere is no 
ev idence anyone being deceived . It was not the land owners all eging they have 
been dece ived, it was the detendant w ho ill stigated a llegation. 

27. Si milarl y w ith the two a llegations 01' forgeries the sa me conclusion cannot be 

avo ided. 
Eigud's sister usuall y s igns for E igud concerning land matters; that filct was 
admitted by E igud. The plaintiff did v is it Eigud and there was di scuss ion. She 
either s igned or her sister did for her. 

28 .E li zabeth did not refuse her consent. She to ld the I'irst plaintiff to s ign for her il' 
and when the two surviving land owners gave their w ri tten consents, which they 
did. 

29. I had a great diffi culty in accepting M r C I"liumar's res ponse, when I enquired 
during oral submiss ions, if it is normal h1r s iblings to s ign on behalr o r other 
s iblings on land matters. 

1 (1903) 1 Ch 728 at 732 - 733 

2 (1953) 2 All ER 1497 at 1498 

3 Three Rivers District v. Bank of England (2001)2 All ER 513 
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I have s ince been inform ed by affidavi t in a separate proceeding thaI it is a 
practice which the Nau ru Lands Committee accepts. I quote l1'om paragraph 12 or 
the a ffidavit of a member of the Na uru Lands Committee who has s ince res igned. 

" The only/amily group that had theirform signed by their eldest sibling 
was the/amily of- . 
The mother ... .told us that her SO IL. would sign/or all siblings .. When I 
spoke to ... he confirmed that he has been signing leases and other 
documents relating to landfor an on behalf of his siblings. There(iJre I did 
not question his authority to sign. " 

30. So when the signatures of Eigud and Eli zatbeth were entered on the eonscn t rorl11 
alter d iscuss ions w ith them and in accorda nce with their w ishes thcre was no 
clement of d ishonesty by the first pIa inti fr 

31. The practice of siblings signing for others ;l1ld writ ing the signatu rcs or othcr 
s iblings on documents must be discouraged and stopped. T he Nauru Land 
Committee should cease the practice. Consent must be fi'ee ly and vn lunlarily 
given by each individual land owner. 

Was the land gifted 

32. Thc defendant c laim s that the land was g if ted by Etoe in 1976 to the defenda nt's 
mother Einga ijin and defendant's unc le Rcyeitsi (two o f the or igi nal land owners). 

I-Ie says his s tatement of Defense: 

" That the claimant has slIrrendere:i her legal owners/lIj) of port ion 54 
some/orty years ago when her grandmother Etoe (owner o('the land) 
asked Eingaijin and Reyeitsi to leal'e the/amity hOllse behind the Capelle 
main store to start their new lives 011 portion 54 Anetal1. This was agreed 
by both parties and the rest oJthe siblings including Eigoma(v This 
remained true in the Jamily circle and known throughout the popllious of 
Anetanjor/orty years. It is a proctlce consistem with Nallruan Traditional 
Customs and Practices and common when gijis are exchanged and 
properties are given amongst Naurllans" 

33. In his testim ony the defendan t sa id he wa:; to ld by his mother and by r~toc that th e 
family, that is Etoe and her children, have agreed to g ive the land to the 
dere ndanl's mother and de fendant's un cle. I-Ie has been liv ing on the land evc:r 
s ince ( 1976) up to now. 
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34. Elizabeth' s tes tim ony in this issue was con l'using. She a lternated betwecn girt of 
the house and gift ofthe land. 

35 . Counsel for the defendant in a rather powerful language attempted to estab li sh the 
exis tence ofa gift granted in a customary manner. T he submiss ions commenccd as 
fo llows: 

" The s1Iit at hand will show an ottell1pt by a granddaughter (/"" 
pLaintiff) to sway her grandmother (2'''' pLaintiff), an eLderLy 
individuaL il1 her eighties through dece it andfa/se representation/or 
herl/5'h share of land which had been gijied 01ltto two of her fi ve 
siblings under Na1lr1lan Cus/nIl1S and practices somefortyfive years 
ago. 

36. Later on the submiss ion mounted a personal attack. It contended that the 1'lrst 
pla in tiff: 

.. 'who knew of her grandmolhers old age and erratic behavior and 
the indifference she has with her s ister Engeiyin when the property 
was gifted to the two siblings because her own children one ofwholll 
is a single mother cannot access the property because ofthefall1iLl' 
agreement" 

At page 7. second sentence from the top, i1 is s tated : 

" It should be a point o.fconcern that the pLaintiffthr01lgh deceit 
hoodwinked her fam.ily who themselves are in need o.fholl1e when all 
the lime she is ")ling to secure a Landfor her business. The plaintiff 
has already a roof over her head and one child in her possession 
with another in Ch ina with her husband famiLy" 

PlaintifPs opposition to the gifting. 

37. P laintiffs contended that the ev idence, the h istory of the land and the surrounding 
circumstan ces negates any suggestion of a g ift. If there was g ift it was no 
completed. One oCthe events is the dec ision or lhe Nauru Lands Committee oCthe 
2 1" June 1961 which determined ownership of the land. If the de\"endanl was 
serious about the g ifting, he or hi s mother or uncle should have appea led the 19(,1 
dec ision to reflect the w ish of the mother. 

38. Fai lure by the defendant to appeal the 1961 decis ion is not a relevant factor herc 
because the g ifting by Etoe was supposedly made in 1976. 

39. Other grounds will be d iscussed in the course of thi s ru ling. 
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Discussion 

40. General and unfounded submiss ions and statements unsupported by fa cts, howcver 
s trong ly may be the words in which they are stated, cannot supple l11 ent th c 
unsatis fa ctory dep leted evi dence required to prove an allegation. 

41. The ev idence does not in any way sugges t there was a gi ft of the shares o r Etoe 
and her three children to her other two chi ld ren Reyeits i and Eingajin. 

42. ln the first place when Ekanaiya, one Etoe's chil dren and orig ina l land owner dicd 
her shares in the land were inheried by her he irs . 
When Etoe died her shares were given to her other two daughters. So the 
shareholding has remained with the origin al landowners and thei r heirs s ince 1976 
when the g ift was supposedly made. 

43. _Douglas Apad, the grandson ofEkanaiya. one of th e or iginal land owners, has 
also built on the land. Although the defendant told the court that Douglas Apad 
bui lt on the land w ith his permiss ion, sugges ting that Doug las Apad knew about 
the g ifting in 1976, it does not appear to be the case because Douglas Apad s igned 
the consent form for the first pl ain tiff. 

44. Both Agere and Engamaiy, the surviv ing land owners, have s igncd the conscnt 
rorm. 
Eigud and Emika , Etoes two chil dren [i'om her second husband have a lso s ig ned 
the consent fo rm . 

45 . More importantly, other siblings o f the derendant did s ign the consent form. He 
therefore does not have the support o f his immediate fa mily [o r hi s crusade. 

46. For over forty years the Reyeitsi and E inga i.iin fam il y have not taken stcps to 
complete and forma lize the g ift by seeking the approval o f the Admin istrator 
pursuant to the requirement of the Nauru I ,ands Ordinance 1921 - 1968, or 0[' the 
Pres ident under the Nauru Lands Act 1976. They did not do so beca use therc was 
no gi n. 

47. Due to the conclusions I have reached, I cons ider it unnecessary to address other 
s ide issues in counsels .ioint memorandum 

O"de,'s 

I. The Defendant, hi s servants, agents and famil y mcmber are ordered to rerra in [i'ol1l 
interfering w ith ['Irs t plain tifPs construction on land portion 54 Anetan District. 
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2. If the parti es cannot agree on the site fo r the house, the Reg istrar oflhe Court shall 
identify the site. 

3. The bu ilding shall be fo r res idential purpose only. 

4. Costs fo r the plaintiff shal l be fixed by the lZegistTar if not agreed upon. 

Dated this 181h Day of October, 2019 

L 
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