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VERDICT 

I.!.':::IRQ.QV.rI.I.QN 

I, [n this case the defendant (ERJ) a minor under ! 6 years of age, is charged \vith allegedly 
raping the complainant (ART') a girl under 16 years of age, on the night of 16 November 
2020 in an old abandoned Clubhouse situated at the Oval playing field in Ai\vo District. 

The illJlm.1.llgjgn filed by the Drr charged ERJ with em offenCl~ of Rm2~ .. qf..c.bilQ._l!'!).I;ltl[.J.2 
y~?r~.9hJ. The particulars avernxi : 

HERJ un rhe 16 th 01 Novemher )010 at /y'aurll, ifUt'nti(JfWl1.v engaged ill .','t'xual interCOUI'.'iC 

\Iith a girl name~1/ (ARn ii child under /6rear5 old." 

-'. Notable by its absence in s.116. is any mention that the oftence occurred without the 
..:.omplainant's "conselll" as required in an offence of R3l?£ contrary to $,105, neither is the 
term used in the "parricu!ars %/renee" providl;:d und~r s.l ! 6( I )(a)&{b) of the Crimes A,,;t 
2016. This omission is reini(,m;:ed by $.126 which expressly states: 

"('OfISenf is not (I defence /(I an offence under this iJivi.sio,," 

4, The ingredients of lh(~ offenc~ under <;.116 (1 )(a)&(b) ,Ife 

(il The dcfcndatH E RJ : 
(2) Intentionally engaged in sexual intcr.:oursc with ART 
(3} ART is a child under 16 years 01" age. 

Subsection (J) of s.ll6 of the Crimes Act 2016 provides that: 

",4 hsolllte liahiJizl' applies w suhsecrion ! (hi." " 

and the 1SQJ~j~).r$qh~.i;,~~J!QntJ} relevantly states (c(}llsistent \vlth s. 24 of the Crimes Act 
2016) thaI: 

"all/lough absolurc lianilify applies [r} the cin:wnslam.:es {hat {he (){iteF person L'i under /6 
Fcur): old (lFhidr means {he de/i:!IIce of'mistake (ael wuter s(;;'ctioll 45 is flot ovailah/e), 
other deknces applv (0 <11/ o(l('IICC against the section: sec section 127 ,. 

), For completeness, s,I27 which interalia appiius to an offence against s,ll6. recogmzes two 
(2} speciJk defen~es to a charge under the section. in the following term~ : 

.. 127 l)efence~ji'r cfIr-Itlin ojfences tinder Divi,O)'itm 73 

( I) [his section appliev to un Offence againS! St'efion /1 rl, "','" ... , it:-

fa) tfl(:;' pers'ofl in relation to Hlwm the ofF'nee was commitled n'u" aJ 

feast J 3 .vears old; and 
til) none or tile aggravating circumstances meHlioned in section I 1}2( I J appzv to the 

O/ff.7K'C, 



(2) It is a de/cmcc to a prosecution l()f~ the qtTence ,,{the delendant proves that: 

(ai the d(fendam: 
(I) took reasonable steps to determine the age t~lthe other person: and 

(ii) hOl1estzv believed on reasonable grounds thai the other person was 
16 ;vea!~v old or older; and 

(11) the other persofll'Fished to consent (0 lhe relevant conducT. 

(3) It is also a defence to a prosecution lor the offence if the d.tf/imdtutt proves that at 
thtr time tt..fthe alleged o.t.reJu:e: 

(a) the delt~1tdatlt waS withilt 2 years of age of the {Ither per,wln; and 
{h} the otlter person wished tt; (,lmsen! to the relel'aJlt c(mduct, 

(4) {n this sectioN: 

'relevant conduct', in relarlon to an q{lcnce. m('(lI1S the cOJuitu.>r making tip the 
physical elements (~f the Olfl~'?lce:· 

(my highlighting) 

6. i! i$ clear frol!l the wording of subsections (2) & (3) that the defendant bus an evidential 
burden to establish the requirements in hoth subsections. In the present case the defendant 
(ERJ) relies on subsection (3) which requires him to prove two (2) e1cluents: 

(a) That he is "Ivithin 2)iew's (d'age" of the complainant (ART) : i!D.4 
(b) "the other person (ARr) l1'ishc,d to conseni to the reh:vam conduct." 

I.. ,\~.s t() t.he first: el.e.f:nenl~ that is estabiisi1.c(i bey'()nd ally' d(}ubt in Illy vic\v·~ b)l a cOlnparis(Hl ()f 

the defendant's and complainarH's hirth dates namely: 1 ,June 2004 (ERJ) and 5 December 
2004 (ART) which means there is a mere age difference of 6 months between them, 
Furthermore. subsection (3) in contrast to subsection (2'), refers to ",. the alleged otf()flCe", 
\Vhatsmorc, the ddence in subsection (3) is only available to a ~hihl such as ERJ. 

8. The second element which is rather "curiouszv ~\'Ordl:!fr in the past tense, is not easily 
understood or proved. In so far as the italicised phrase refers to the complainant's memal 
state or "vl/ish" it can only be a matter or in.f~rcncc from bel' actions and utterances befhrc, 
during) and after the physical act l() which she "'wished to consent." " (not had consented), 

9. My researches in thePaclii website has uncovered an identical provision in s.135 of the 
Penal Code of Kiribati which was considered in the case of RepUblic v BWtlibv~'a [2018] 
KIHC 32 where Lambourne J said in dealing ',Nith the phrase "\l'ished to t.xmsunt'· 
(at para 35) : 

"'ll1e complainant c'unnot, in law, consent to scxual inten'Otu7"C-' the question is vrhetllf!r i 
can be wJfL~ped, On the hahmce vtprohahiliries. that she H,'tlS a H'illingparticipant," 
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10, Then in considering the complainant's credibil1ty he said (at paras 36 to 38): 

nit:, complainam's verS[()11 evemswas consistent throughout her evidence, f{uwever, i 
!(HOld if odd rital .~'hc rnacie flO e[ff.)rf {(I h'oke her parents at rhe point ~I//wn she was dragged 
}hlfrl the huia, OrdinariZv, ww mig/a expecr (l person in such circumstances to 0)' Ollt. even 
ll'om surprise, 17w ('amp/aimml ',Y parfTlls and ,<;ihlings ~vere ;;.lefping so close bV that {!lev 
could /lot have Ihflcd to hear her. 

!lIere is nothing to corroborate Itt·,. tesfimony. While 1 acknowledge that tltere is 110 legal 
reqtdremcm for corrohoration, none rhe indicators that might support an absence qf 
consent (such as detensive iJyuries) are present, When"." .,,(an eye witnc:;s saw the accused 
with the cOinplainant), .'1m\' no 5;igllS that the complainant was being led away against her 
IVi!!. The recent complaim [0 Iter mother (was) .. , ........ " ".' on(\: made in res[)onse to threats 
/i'Of:n the emnplaimmt's filther, ! cannot accept lhal as being qf' an~v assistam:(' to the 
prOS(,Clltion, 

Furthermore i accepr the evidem.'c or [he aCt'lIs'ed's siSler that {here had been phm' 
OCCfl31011S tvhere the ([en/sed and the complainant li'cre intimate. despire fhe complainam \ 
denials, Oiven the cumplainant's admilled /(:ar oj'receiving a beating at the hand, or her 
(arlier. it l~) perhaps wlsutprising rhal she would cfaim {hat she had not gone with the 
accu3cd \HlIing~v, Orrin: competing versions giv(;'n hy the cmnpluimmt and the accused (I.', to 
the enC(}UfUcr on rhe hC(lch. ! prdt'r [he t'\'iticnce ti/lhe accus('d On balance. [am "ari, ... /ied 
(hat the complaiwmt was a \filling participant in rhe sexual inten::ourse," 

I I In construing this uncommon phrase "",. Hished to cotlSen(,., :', I am also assisted by the 
~'ambridgc Dictionary of English wim::h explains one uSe of "wish" as a verb can mean a 
sense of regret or to fed ~orry about a particular action in the past in this laller regard, if om: 
is regretting in the present what has happened in the past then one \vouid say: .,/ Hf'l/t .. ," for 
£,g .. '"/ wish ftc lwd fold me he ,rasn'r comin,g today because! Houldll'[ have come it I'd 
knO\t'I'L" Conversely. if one has regretted something in the past then one \vtmld say: "/ 
lrished .... t I had said and done diffi;!'cntly):' 

l2. tn the present context using the statutory phrase, ERJ \vnuld haw to establish on a balance of 
probabilities thai ART "\fished to consent" to sexual intercourse with him at the relevant 
time even though consent lS pOl a defence to the ..:harge, In ()thcr "\lords. ER..! need n(H prove 
"K:tual Gonscnt as ddined in s,9 of th~ Crimes. Act 2016, besides, ART does not have the: 
legal capacity to give such "elms-em" to sexual intercourse cv¢n if she wished 1.0, I also 
,;;onslruc this second element sul~icctjvely according to ERrs persp~ctive and burden, 

]3, in my vic,,\' given that [he term used in s,l17(3)(bl is IJPl "consented", but. "",nished ru 
e(msenr" • in order to establish the defence on a balance of probabilities, the defendant would 
n\)cd to ~stablish not actual Wf1s.:!nt on the complainants part. but, an honest and reasonably 
held beliet: that the complainant (ART) wanted to have sexual im.crcollrse with him, or at the 
very least ERJ Illust raise a reasonable doubt as to the existence or presence of the '\Fish" or 
willingness on the complainant's pan to participafe in the relevant act. 
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THE PROSECUTION CASE 

14. Beg.ins with the cOI.nplainant (ART) returning horne at about 7 pm atler playing basketbaH at 
the A1WO Courts, She was greeted by the defendant (ERJ) and his friend rVJyson Adeang 
(MA) on the Aiwo bridge. They invited her to accompany them to an old abandoned 
Clubhouse nearby to talk She agreed and the three( 3) went to the Clubhouse to au open 
entrance dOOlway tltdng towards the unlit Oval playing field where they started conversing. 

1,:L During tb,e course of the conversation ERl who was '''an e.x-boy/h'emi" of ART. asked her 
(in Nauruun) : 

"Q.~ "H·1ren can fve meel up again ?" 

and she replied: 

"A : /Vt'xt year" ; 

to w'hich ERJ retorted: 

"Q: W70.! IHlitfhr ne:rl year. why not tonig/u?" 

Although not doubted in cross examination or addressed in counsels' closing submissions, 
the usc of the word "again" in the above exchange is conHnned by th~ defendant ERJ (at 
para 47) and by the complainant's aunt to whom she rnade her initial complaint. 

16. Feding uncornfbrtable. the complainam ran to a larger second entrance doorway facing 
to\vards the Oval playing field and continued out onto a side lane heading towards the main 
road, \vhere she was pursued and restrained by hR.J who pulled her by the hair and brought 
her back into the bathmQm urea of the Clubhouse. 

17. At the hathruom area, after several attempts, including a threat of destroying the 
complainant's cJothing so she would " .. ,go hOlHC naked ", ERJ slamrned her onto the dirt 
floor, and managed U) remove the complainant's shol1 jeans and underpants. At this point 
MA entered the bathroom and FR..! chased hiDl out H.c then lined the complainant onto the 
sink i:lfCft and penetrated his penis into ART's vagina "until he jinisheet', Then ERJ got 
dressed ,md left the bathmmn. 

i8. The compiainant quickly dressed herself and as she was leaving the bathroom area, MA 
.)uJled her by the ha.ir and asked her to fbrgive ERJ. Then M.A asked ART to kiss him. She 
declined and he persisted asking her several times for sex but she refused and told him she 
wanted to go home. To his creait, MA tet ART go after tcHing her not to (ell anyone about 
what happened, 

19, ART made h.er way iwme dishevelled, dirty and (;ry'lug. On the way she changed her mind 
and went insw3d, to her aunf s house because she ""was scared t?f (her) lather" who has a 
"short temper", On meeting her aunt. ART tearfully told her that she had been raped. 
Although she did not \ovant to report it to tbl~ police. her aunt insisted and ART eventually 
agreed. The. matter was then reported to the police who [ater came and wok f\RT to the 
hospital where she was medically examined and then taken to the Police Station to have her 
statement recorded. It was all t1nished by about 6am the thHowing moming. 



20, During her exammatton-in-dlieL the compiamant (ARn was ;-tble to point out vanous 
features on a sketch plan of the abandoned Clubhouse where the incident took plac~ as wdl 
3S mark \vith a blue 'X' on the sketch plan. the place on the lane beside the Clubhouse v.iherc 
she daims ERJ caught up with her while she was running away, hefore the alleged incident 
occurred. 

21. On at least two(2) occasions during ART's cvidence·in-chicf she had to be reminded to hold 
her head up and speak dead y to the interpreter and. at one stage the DPr was constrained to 
ask the compta.inant : 

23, 

"Q < 1 notice you smile and laugh during questioning at limes orlacin"}, dOWIl, trhy did }'t.nt do 
thut? H 

to which she retort(~d : 

"d.: Because I don 'f wuier'l'{wu/ vour questioll sometime and \vords you falk abo/ff and ,)orne 

o{:hc rhin,!!s ,vu/.! ask arc not COlTC(~r\o ! need all imcrprelt'r." 

"Q: hi if flormallhr !v£wrwm YOllng person tv smile when asked serious (luestiOllS:1 

A, f don! knuw, " 

Be that as it may. ART conlirmed that her female frknds talk cxplidtly about male genitalia 
and she knmvs Lhal "rape" means fon:ing someone to have sex \vith you, In cross­
examination ART frankly admitted to ERJ asking W have sex \vith her \vhik they were 
.,;~hatting at the abandoned Clubhouse and her reply < "!lext vcar" (.ould be interpreted as a 
"def~:'rred yes", That \vas ceruinly how ERJ understoud /\RT's reply and may be contrasted 
wilh her dear negative replies to !'vL\'s advances as she was leaving the bathroom area after 
the alleged incident Wilh ERJ had occurred, 

In cross-i;.'xaminatlon. she maintained that she had not agr<.:ed to ERJ having sexual 
lntcrcoursc with 111;;1.' and that ~he had unsu(ccs~thlly resisted his initial attempts at undressing 
ber. Shl.'! also maintained that l.t was EFtJ (not !VtA) \vl1o had chased and caught her in the 
Lme \}utside the ('luhhouse as she was running away. She also c:onflnIwd what NlA had said 
and asked her as she was leaving the bathroom area inside the Cluhhouse aftcr the incident. 
She also admitted that fear of her father caused her to divert to h~r aunt's place. 

24, Tc) the Court's questions, ART agreed that she wasH't f(m:cd or threatened to go "vith ERJ 
and [vtA to chat at the abandoned Clubhouse which was a short dislancc <lV,'LlY from the Aiwcl 
bridge when:. they first HICL She iJgrced a. "hoy-/ricluf' "vas special trom other boys and she 
understood ER.rs qlwstion about "meeting-up '. meant : "'when can Ive hun; sex? q ami her 
answer 10 ERJ ; "lIe):I.vew··' Incant: "Iefs hav.' sex next year ", 

25. She also maintained that she struggkd and resisted in tht: bathroOill 'when ERJ \VllS trying. to 
undress her and that ERJ had ; "pushed her agelinst a cow.:rere Hytfl and slammed 111::'1' onto 
!he and fi/led her up 01lto t1 ,..,ink'· However, she was unable to explain why it was, 



that she had no "bruises, cuts or scratches" to her "back buttocKs. tdbOHS and arf1t'i~', [0 this 
latter regard, even ART's aunt to whom she first reported the incident and \\-'110 is a trained 
health worker continned that she sa'\-\' no bruises on ART despite", .. It)okingjiJr it', 

26, This is a convenient juncture to deal with the prosecution's medica! evidence \vhich is 
comprised of the ond testilllony of Dr, Aiali Ornaranger Alali who testified with the 
assistance of an "aide-memo ire" which was the contemporaneous Medical Report he 
prepared after examining ART at the RON Hospital on [6 November 2020 from 11,30 pm 
ul1til 1.2.30 an) 011 17 November 2020, 

17 ~ "fIle doctor testified (In. Initial eX.aolillati,()t1 tbat /\.:R"r \v'as crying ifl d.istress but no 
abnonnalhics \-vcre seen, He did a vaginal exami.nation of .ART and his findings were: 

"N()rmal vulva, 1'ogiuiJ. 
Nil tacermion. tear or Needing. 
l(Fmen not seen, 
Cream-coloured seromucoid seen:tion seen in the labia mfnora and vaginal vault", 

18. He also took a high vaginal swab NJr microscopic examination and testing and the results 
wcre: 

·'!argi./(r negative/of HfT': Hep B&Cuml (.'hfan~ydi(J, hmvever microscopic examination 
the .high vaginal,.nvab shol1'ed moIlle (active) sperm ce!!s H?hicit he had OhSfTV(;rd himsell 

CU?1) al: .. '() Iwd {riel/omonas vaginalis". 

29. Althou.gh ART's prognosis was 'JlJVourahie" he recommended emotional support and post 
trauma counselling as weB as a fol1mv-up pregnancy te~t to verify tile negative result at the 
time of examination, 

3(), The doctor's summary and conclusions based on his ~xamiliation and laboratory tlndings is: 

"., .suggestive q{' recent vaginal penetration with background bacterial vagino.'U~\" 

based upon the eXistence of active spenn cells w'hich had u shun life-span of*'6 to 8 hours", 
On refreshing himself frDm the vaginal dra\ving at pI! of the . report, the Doctor indicated 
where the cremTl coloured senmlucoid secretion was noted. He alBo described how the 
absence of the hymen: 

"" .. depicts that \-vas no' her/irst >"(;~n·fai experience othenvise H't! would see ragged edges 
the l'l1cmbrane, (n otJu;'r-lvoras the patient r.4R'l) had W;'-''I7utl experience prior to the current 
penel rat ion," 

31. After the doctor's (,!xamination-in-chief the DPP sought to tender his Medica.! Report as an 
exhibit. howl.!vcl' at defence counsel's rcqul.!st, the report was tnarkcd fhridentifil.::ation 
[MFI-p(ln I.n cmss~examjnatioll. the doctor recnnfirrned that he "St1'>1' flO luceratitm or 
hleeding" in the COlJl.pl.alllant's vagina. 
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32. /\{ the dose of the prosecution cast:, the DPP again sought to mark the doctor'sfv1edicai 
R.s;:.rm.ri as an exhibit. As this \vas a long-standing that \vas being doubted. the 
Court ordered written submissions on the question: 

.. Jl'hether the prm.t't!cut.irm can Jemler tlte i"tfedical Rtfptn·( aflt'1' tite Doctor's oral 
tt'stimouyT' 

r am grateful for counsels' submissions, 

33. The DPP referred to I.he provisions of s.25 of the Crirncs Act 1016 which imposes the "legal 
burden oFproof" on the prosecution 10 establish each element or [he offence to the standard 
of proof "heyond reasonahlc doubt" and submits that: 

«fl is incwnhenl upon the prosecution to adduce I:.'vidcflcc that is rch'vam mui adtnissihlc m 
)"upport ir:\" ct1.ye. l'hal includes lite tendering o,t'documcntarv cvidcncx/ as pCI' ",'('dieill 15 o( 
rhe Crime,·tel 2016. 

We respect/Jllly submit that the Jlcdicai Report i.., a document that cOfllains illjimna/lOtI 
rt!/afive to tlte e:faminafionjlndings o(rll£o' Doctor and it is crucial (!latiH:' fender the report 
in order li:w rile prOst'clltion to prove ifS case D(vond reasOlwh/e duuhr. II has been 
ident(fied and confirmed hy rlie Doctor as his report w/u.:"l! fte gave evidence in cuur!. titus II 
should.IFil/; respect he fI.:.'miered as par! of the prosccwion {',rillhi'''' 

34. Ddenct! i,;otUlsd for his part. refers to tho;: provisions of s.176 of the Crimmul Pro(:cdu['-: 
(Amendment I Ad 2020 and the decision in Kal~Publi( Prosecutor 120201 V'UeA 39 

where the Vanuatu Co un of Appeal dismissed ;l ground of appeal relating to the 
admissibili ty of a medical ccnilicate as having : " .. . IW ,\'llh.tiitaflce (J,'i the Doctar b, fact 

attended (If tlte Sliprem(~ Court hearing and gave m'al evidence. III anI' C\.'C!If rflt' {Joint 
would he covered sectiuN ,'56 of {he Crimina! Procedure Coac" wl1!ch p~nni!s th~ usc oj" J 

i\:1.~~ti.~i:1L!.Ss:Qill1 as eVIdence in nny trial. 
(my highlightmg) 

35. Reference \vas abn made to the case of N..4y.lld!nP.~i_ ... \L .. Jhc Sta!.£ (20 l g) F,ISC 17 when: the 
Supreme Court of Fiji rclcrred inter alia to the provisions of s,! 33 of the Criminal Procedmc 
,\ct which is in similar tem1S to our s, I 76 In that it permits l'vtedical Riffiill1i? to be produced 
in (:vicicnce without the maker of the report bemg called as a ,;vimess provided certain 
rHJti fkation pre-conditions are satisHed, 

36. Despite recognising that one of the pre-conditions under s. J 76 to the te,ndering of a Medical 
Report is that "" .the maker can he e:n .. '/lsed jl'OI1! attending eUlllo(' (whi~h wus not what 
occur.red in the present case} ,,;oul1sd nevertheless conduded .. " . ..... .rhe medical report nUl 

hc' tf:.:'lItiered in as WI exhibit," [ di~agrcc, 

37. Firsth __ tht~ DP? has neither referred to nor invoked the provisions of s. t 76 v .. hich is 
undoubtedly an exceptiun \0 the hearsay l1lie enacted ['or the benefit uf the aprosecwioo", 
and which provides t()i" the "tender as e~\hihits in a friar (~f a medical report "". \ Fit/lOut 

requiring the inaker .... .fo appear in court to .' Clt.::arty. the section has no 



application where the doctor is in fhct called and has personally appeared and testified in 
Court. 

38. Sc<:on.dly and here both counsels ttppear (() have ignored the purpose and use of the Medical 
KmQn during the course of the doctor's evidence and that is as an "aide-melnoire" or a 
memory refreshing document to which \\'clI-settled rules and principles apply, 

39, In this latter regard. in Drr y~,fu!gf!gg (2018) EWHC 544 Mr. Justice Kerr in discussing the 
la\v on "r(;;fj'cshing memor),'" said at paras 5ff: 

"at common iaH'. r('/reshing the menlO/)' by' a \vitm'ss q(his or her memmyjlmn a document 
has' long heenpermitted :, . < , , , 

lhe evidential Slatus oldocuments used to refh:sh a ivitnesses' memOl}, va ric's fh>fn case to 

case. depending on the scope q( cross-e.r.:amination on the duewnen!. V the opposing parzv 
calls /hr it and inspects it ; '" ,,. ". " .. ,4. document atJes Itot bt~come evidem:e in tile case 
merely by bdll!: relied on by tlte witltt~,'iN ,lurhlg evidence in cltilfl, .... jt'il' purp(,se (~l 
re..lreslling rhe witlle&w memory." 

(my highlighting} 

and later at para 9, his Lordship sets out Lord \Vidgery CJ's approval of the fonnulation of 
the rule in t;)d:L1Lgskr~Dcc No.3 (1979) 69 Cr.App.R 41 1 when the Lord Chief Justice said 
at p 414 : 

"The rule flUl}' be stated as jhlhnvs : d ~\'itness may ndh?sh his mcrHm:v by to any 
writing made or verified by himse~t construing and cot1temponmeoMsl.v lvitlt thc' facts 10 
Hhich he te.~'tUles. Coutemporancous(v is a somewhal misleading word in the context o~r the 
Inenuwy rr;tl'cshing rule. it is ,'iI~[fident.lor lite ptupmies t~l the rule, ~'l the writing was 
made or verified at a time whttit tlu:/(lcts WeI'l? stitlfresh in tIJe wimess ~s memory''', 

(my hi ghl ighting) 

40, More dir~'Ctly to the point is the decisi<m (If Grant CJ in j.A1l1!Zford v It (I (74) 20 FLRI f 
where he ohserved of a Medical Report prepared at the request of poUce which dealt with the 
defendant's capacity to drive a motor vehicle: 

'''171/,s doctor was called as (l -rimess by the prosecution and ~vas permitted by the trial 
Arfagislrate to put in evidence 'll:" .,vrftten medical }y)port in which he gave a,v his opinion that 
the appellant ,t'as so a/feeled': ThLr.; rep{~rt if ctmtemporaneaus couid certainly !ulVe been 
used by the dt1(~tlir to refresh Ilis memorp but it ,\llwu/d not have been produced in evidence 
uniess, (IS a statu/my exceptiim tfJ tlte best evidence rule section UNA oflhe Criminal 
Procedure Code applied, under the pn!visions of ~vhjch certain document rna,V be produced 
in evidence ilt lieu oj; but not in addititm to. the oral evidence of f1 witness ..•• ~~ 

(my highlighting) 

4 LMore recently, in Mohini Lata v The State (2000) F JlI C 108 thcH i gh Court re ferrcd 10 

LanJ£l.Qc9, (op.cit) and said ~ 

•• , ... {J!:i a matter ql evidence, a medical r('port read I~v a doctor in Ihe H}itNess-ho:(, is a 
mel1wly-rt~fj'eshing docwnent which i,r.; not. admissible ~~xcepl In the unlikely ellent t.hat tJ 

fabrication is alleged."" (5'ec R -v- Sl2klwl1 85 Cr. App. R.19.) 



T7k' (!J7ift'{ exhibiting a memo/~v-r(~!i·c..,hing ducwncnl is simply to shmv consistencr in the 
H'ilnesJ producing it, Such a document bi /U)( evidellce of'the truth (~f tlte /ac" .. ' stated ill it 
R -v- Britton (/987) 85 Cr :lpp, R. II) 

(my highlighting) 
and later: 

"As a general rule riwl'cf()rc medical repoi'ts are not admL'lsible. if they arl! used as 
menwry-relreslritlg document,It, " 

(my highlighting) 

42, In R 'Ii Britton [l987} 2 :\11 ER 4t 2, Lord Lane C J in aninning the long-standing rule of the 
common law regulating Ihe admissibility of an "aide-memoirc" where cross-examination had 
extended or strayed beyond the entries retem~d to by the witness to refresh his/her rncmory . 
also noted the decision of the COllrt in B..::,~:Jrg.9 f t 9781 67 Cr. App R. 323 which: 

"state tltat their e.tl'ect is !mle(v to " .. '!fOrv ('()fuistency in tlte JVitflet .. ~ .. pmdllcitlg them, and that 
they afe nat to he used a.s' evidenu t~fthe trutlt affacts stated in tfte aide-memoil'e'" , 

Ldtcr Lord Lime writes: 

"., .(in rilcjudg(;" {(Jke ... - the vit~W that rite imeres( ofjusrices requires, he' \-vi!! have" discretion 
to refitse to alloH' the dot'limellf (w be admitted) it tltis cuuldgivc rise to pre;udicc IO [he 
defendant, .. 

4J, In this I:nter' regard. if. rnay be noted [hm Iht.~ so-~aJkd "hislOn," recorded in the~t~9j:;;tl 

Report \vhicb ..:an sometimes be very detailed and is oJten highly prejudici~li to the 
defendant. is almost entirely comprised of inadmissible hearsay' ,}Iheil said to have been 
related by the complainant. For inslan~e. in tins particular case the "fliston" reads: 

"said io hw'e' hecn/hrce/ulzv pent'trated vaginal/v hy a guy on It!':'!' war hack (rum nasKdna/1 
ahout 3 !umr.\ ago" 

.+4. In light of the. foregomg [ rule thal the ~1.~~Iif?JgITl5.)t1 [MFI-PO)1 may tl~)\ be produced as a 
prosecution exhibit in additlon to the dO.;.:lOr's oral testimony. 

ilfE DEFENCE CASE 

45. Rctuming to the tria! propt::f. Defence counsel indicated tbnt he would ['J(lt be making it "no­

case" submission instead, the defendant (ERJ) 'w-ould testify on oath in his ddenl:c which 
would be invoking the provisions ofs.J27U} tJflhe Crim~s A~t 2016, 

46, Thl~ defendant (ER.n testified in Nauman with the assistance of an interpreter, He tcstifkd 
that ,vhilst at home, MA came to invite him tt, play football at the nearby Aiwo Oval 
playground, After playing f{)otball and \vhHst on their way horne they met the cmnpl.ainanl 
(ART) 011 A.iwo bridge. MA asked ART for it cigarette and then they invited her to go to an 
nld abandoned Clubhousi;~ nearb)i to t:hat. T'he (;ompl.ainam agreed ant! the three (3) of them 
went to the Cluhhouse and wen: conversing outside, 

10 



47, During their conversation, ERJ asked the complainant ART: " It'hen cun ~!ve meet again?" 
(have sex) and she replied: "next year", to t.vhich he said: "why so long?". At that point the 
complainant said she had to go home as she had school tomorrow and she: ran off The 
defendant and MA chased aller the complainant (ART) and MA caught up \vith her at the 
main door of the Clubhouse and led her by the hair to the bathroum area of the Clubhouse, 

48, ERJ foHowed thern to the bathroom and asked the complainant again tbr sex and this time, 
she said "yes" because cartier she \vas shy of MA who had already gone outside hy then. The 
complainant began undressing with. ERrs assistance and thereafter they had consensual 
sexual intercourse on the dirt floor of the bathroom area, Asked: 

Q: '''rFlwt tt'(lS hcr (ART) reaction (to the intercourse)'?" 

FR..! replied: 

A: "S'hc Ivas going lvitil ir", 

49. After ERJ fll1ished, he g('~t dressed and len the bathroom and waited outside fbr NtA \vho was 
talking to tht! complainant in the batbroom, asking her !Xl[ sex. Shonly thereat1:er they letl f(;)r 
110.1110 and the complainant also lell crying. He didn't know why she was crying but the 
cOlllplainant was shy of MA seeing them. having sex. 

50. In cross-examination. ERJ denied that ART had resisted or pushed him away nor had she 
kicked him at any time. He denied it \vas him that chased and caught up with her ()n the lane 
outside the Clubhouse and pulled her hair. He denied telling MA to gel nUl of the bathroorll 
after he hrougbt the cOlnplainant back to the Clubhouse, 

.5 r. In cross-exam.ination by the DP?, ERJ "vas asked: 

Q! .. rVhen asked/irsl time/hI' sex and she said 110. '.yfty ask lJer again Ii)}' sex a second time'?" 

ERJ replied : 

A: "£ could fell sht, HYtS 

tinu: in the bathroom. " 
qtMA "",hen f asked her lite/irs! time thal 's f o;;1<ed a second 

He agreed only he had sex with tht:: complainant He denied that th(: cDmplainant was crying 
hecause she did not agree \vith \vhat he had done to her. Asked: 

Q : "Whcn victim tuld you 

ERJ replied: 

H>!l}' didn't yuu just leave if and HYtit/i:.H' next :vear?" 

A: "Because / hwin 't seen herfbr a lvhile and tha!\vas tlte/irvt rime to catch up H'irh her 

52. He denied undressing the complainant or going to get M.A from his house TO play lootball. 
ERJ denied knowi.ng what "sexual intercourse" and "rape" meant PI knowing how to calm 
down a "crying gid', ERrs cross examination ended with the following exchange: 

2: "you had sexual intercourse 'filil her H'ifltout her consent she \1/(ZS nor willing?'· 



~; "VI) ! did nor c'ontinuc h'illWllf her ('onsent. ,< 

Q: "i'oll mean ,,·dle consentedjin' you to hove sex':" 

CLOSINC.; ADDRESSES 

53, The DPP began by refcn'ing to s.25 of the Crimes Act 2016 which clearly imposes on the 
prosecution the legal burden of '}?roving each element or the o (/<?ncr/' with which the 
defendant is charged including disproving any matter which ERJ has established in respect 
or 11 defence under s, 1270), Subsection (3) or $.25 aist1 refers to the standard of proof whid) 
the prosecution must attain in discharging its legal burden namely proof "beyund reasonoble 
douht", 

54. As for the elements ofthr;! ot1ence, the Drp identified threeCH dem~~nls as follO\vs: 

( 1 ) ERJ had sexual intercoursl: v,lith ART: 

(2) The Intel'l;.:ourse '..vas mtcntional : and 

(J I ART was under 16 years 01' age at the tirn~. 

55. The DPP suhmitted that all tJ1f(~e 1.3} dements are admitted hy ERJ in his OVi!1 s\vom 
tesmnony and the Court should accept eal:h nf the elements 31' proven beyond a rcasnnabJe 
douhL Thl;.· DPP abc! lK'ccpted that the 1.H11y issue rcmaining. was VdlCl.her or r)tJt the 
prosecuonn had disproved the ddeni.:c under scetion 127 (3), [n this lutler regard. the DPP 
::iubmltlCd thaI the expression : "", ~rished ro (,01IS01(' meant "('anSel/h'Ll' Qi "agrecct' to 
:;cxual intercourse with tbe defendant \vhich was FRJ's legal burden in tenllS of s.27( l Hb). 

56. In this latter regard. the DPP relies on the complainam's (ART) eviden~:' that :ihe nevcr 
consented to sexual inrcn.:ourse with ERJ as evidem:cd hy her following actions: 

• She mn llway from ERJ afkr he hud asked her I<}f sex the firsl tifnc : 

., ERJ was tbt~ person \V)lO chased and caught her outside and pulled. her b3d< by her half to 
the Clubhouse bathroom: 

0) She had resisted and struggled with ERJ as he Vias attempting to undress her m the 
bathroom and she had pushed hirn and klcked hiS leg at one stage: 

• She \'l/dS crying throughout the im:ident and continued until she mel her Aunt; 

• ART had complained to her Allnt shortly aftenhe incident. 

57. Defence counsel in his dosing submission accepts that a.ll elements of the offence under 
s,l i 6 of Crimes Act 2016 have been established and are no\ disputed, He accepts that 
consent is not a defence hut the defendant is. nevertheless. rdying on the statutory ddence 
provided in $. j 27(3}, 
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58. Counsel ackno\vledged that the c(:nnplainant (ART) had testified that she did nm consent to 
sexual intercourse with ERJ\ but equaUy. the deftmdant (EIU) testified that she (ART) agreed 
to intercourse after he asked her a second time in the bathroom in the absence of MA and she 
had co-operated fuBy in the acL The case comes down to : "she said, he saitf' and depends 
on the credibility of the protagonist 

59. [n assessing the complainant's credibility as a witness. defence counsel reminded the Conn 
that even after the Court waS detlned, tbe complainant's dem.eunourin the \vitnessbox !etl 
much to be desired . she smiled often and ~ven laughed and giggled while testifying. She 
rarely! looked at the Court and throughout her evidence her head rested on the witness table 
as she Inade a no eye contact and continuously tllced the HOOf while \>vhispering her (ms\vers 
to the interpreter, indeed. so distracting was her behaviour that the DPP was ti)fCed to ask her 
to speak up, sit up and hold her head up. 

60. Notwithstanding her demeanour, defence counsel points to several important and apparent 
inconsistent actions by the complainant (ART) induding: 

.. the fact that th{~ corrlpiaimmt \viUingly accompanied two (2J male acquaintances alOIlt\ 

to a relatively isolated location at night because she agreed ostensibly to have a chat with 
thcrn wben she should have been beading home at the time; 

• the fact that on the complainant's own admission, she and EftJ \\Jere once in a special 
personal relationship \vhcn he was her "hoy fhem!' '.'\'1111 \vhom she shared her feelings 
and problems: 

• the Htct that during their chat at the abandoned Clubhouse ERJ asked her fbI' sex within 
tJ1C hearing and presence of IvtA and she bad replied '"next which cou!.d be 
construed as agreeing to sex 'W'ith ERJ albeit at another time; 

• the fact that despite aU the struggling and resistance and being slammed against a 
concrete waH, and then thrown Cluttl a di.tt 1100r, and being fbn.~ibjy undressed and 
forcefuHy penetrated, the complainant (ART) sustained [l.D. visible "scratches. bruh,es or 
cuts" on her body and her ci(lthQS were not tom ~ 

.. the facl that the doctor who examined the complainant. (ART) opined that this was not 
bel' first sexual experience, Indeed. he fbund ll.Q hymen and a vaginal examination within 
hours of the incident disclosed "nil tear, laceration or bleeding" in her vagina. 

61, [0 light of the fiJregoing t defence counsel submits that there is sufficient evidence 
establishing the clements of the defence under sJ 27(3) which the prosecution has lailed to 
disprove beyond a reasonable doubt [see: $.25(2)]. 

67 Even if the defence evidence does not establish the $,127(3) defence on n balance of 
probability, nevertheless. counsel submits that it raises a ri.~asonable doubt that the 
cOinplainant agreed to have sex. with ERJ, 
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63. In this regard, the House of Lords in DP P v fvlgrgI1Jl I: 1915] 2 All ER 347 w'hich was a "'ftlgh 
,Valer marIe"' : 

·'lleld. The crime I?lrape consisted in htH.ing intercourse ~i'ith a H'Olnan with intent tu do So 

withour her consent or with intilff(;n::nce as to vI'hetluT ()I' not she con<;ented. If could nOI he 

cmnmitted (ftht.1l essemial rnens rea were ah:wnt, ~4cc(}rdingly* (fun accused itt fact believe 
that tlte Ji'Oman had cfnlsented. whether or fwi that belief was based t')fI retlslmable 

grounds, he could not belmUla guil~V (~f rape, ,; 
(my highlighting) 

64. iu considering the t~vidt!m:.:e in the case, I remmd myself that the prosecuwm bears the legal 
burden of estublishing the defendant's (PRJ) guilt beyond a reasonable doubt, and further, in 
tight of ERJ 's S\VOn1 evidence. the prosecution has the additional burden of disapproving the 
statutory defence under 5.127(3) raised by' ERJ and dispelling any reasonabj~ doubt about 
ERrs guilt that arises tht:reCrom. 

65. 1 can confi.rm the dC:lneanour of the complainant in the witness box is accurately described 
by defenc,1; counsd and refen'cd to, in the DPP':,> exmnination~in·chid', I too. was taken 
aback by tbe complainant's tlippancy, She struck me as sexually knowledgeable in her 
answers and I have no doubt [hat she was attracted to ERJ hcr "ex-ho,l:'ii'iemr when she senv 
hirIJ on the Aiwo bridge and \viHingly accompanied him to the dark ahandfmcd Clubhouse 
when she was supposed to be heading home at that law hour, 

66. The complainant's (ART) and the defendant's (ERJ} eviden...:e of the events of the evcning 
closely mim)t·s t;i(lch nth.;;r as to their I:arly movements and tbt: kmhright ext:,hul1ge they had 
\\lllih: chatting al the abandoned Clubhouse facing the Ai\\o Ova.1 playing fidd.Their 
evidence differs dramatically ant~r [he ~umptainant unsuccessfully attenlpted to nm away 
Ih}n1 the ddt!ndanl (ERJ) and his thend (!vlA) and after she returned to the Clubhousc and 
\I-iaS taken 10 the bathroom. 

67, The complainam tARn asserts that FR.J forclbly undressed her and bad mm~c(H1sensuul 
intercourse viith her on the bathroom nonf of the 3bandoncd Clubhouse. rhe defendant 
denies it all and asserts that the complainant agreed to his second requcst ttl!' SeX in the 
bathroom in the absence of \l>\, 

68, Although parts of the complainant's evidence was corroborated by MA such as her being 
thrown onto the 0001' of the bathroom before ERJ had sex and her crying \vhen -:;he was 
alone in the bathroom after ERJ had finished ::lnd a.150 when they all ldr the Clubhouse for 
their respective homes. tvlA was not asked at all about what be saw' v.'hen ERJ and the 
.;omplamant were having sex on the bathroom floor. Ncvc!1hdcss. he uttributes the 
c0111plainant's crying: to what ERJ hud done to her namely, "having seJ: \l'llh her" , Counsel 
submtts however, that it was MA <s persistent request ftlr sex that made the complainant cry. 

69. It is noteworthy that the complainant's ,:>o-calk~d upset state did not result in her heading 
straight home IlQI did it overcome any concern she might have had at bel' predicament ill her 
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rear of her father's wrath should she arrive ho.mc dishevdlet1 and dirty at that lat(~ hour 
between '9 to J() pm'. indeed. even the I:omplainanfs mother wasn't "Vt:?/:V ,\}'mparhetic" 
vv'hen told about \vhat had happened to her daughter by the aunt to whom the complainant 
bad gone to seek refuge after the incident 

70. tn this case, despite the complainant's sworn testimony of pushing~ reslslmg and even 
kicking t.he defendant befbre and during intercourse. as weU as being pushed. up against a 
concrete brick wall and being slammed onto a dirty Hoor. the complainant sustained D9 
visible rnark or iqiurics to her naked body or genitals. Her clothes although fbrcibly removed 
against her resismnce also remained intact and was not torn in anyway. 

71, Likewise, although, the complainant denied agreeing to sexual intercourse with the 
defendant in the bathroom she frankly admitted agreeing to have sex with him 
"ne,'ff ,year" barely minutes bctbre the aUeged incident oCl.~uned, 

72. In all the circumstanc~s, mindful that the prosecution had the burden of disproving the 
defendant's (ERrs) defence beyond a reasonable doubt and conscious that in order to do so 
the prosecution is relying a.lmost exclusively on the ev-idence and credibility of the 
compi.ainant (ART), I have no hesitation in saying that [ prefer and accept the evidence of 
the defendant EIU \vhere it conflicts with the complainant's evidence which leaves me \vlr.h a 
rcasonabl.e doubt about his guilt and accordingly, I fi.nd ERJ not guilty and I acquit him of 
lh.c charge and order h.is irnmediate release frotH cus.tody. 

Dated this 25 day\) f June 2021, 

O:'V. Fatinki 
Cbief .Justice 
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