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m e  plaintiff was injured wkilst employed by the defen- 

dant as a boilermaker/welder. The injury was sustained on 

12th October 1978 in a lubrication bay near the pit workshop 

at the Panguna rdne site. The defendant admits liability and 

the case is limited to assessing damages. 

(His Honour proceeded to outline the evidence and after 

making findings in relation to general damages, out of pocket 

expenses and loss of incame to the date of trial, went on to 

consider the question of daneges for lost eerning capacity. 

The plzintiff who het2 r9turned to his home in Tasma~it was 

found to be permanently unfit for fulltime work in his pre- 

injury trade of boilennaker/pipewelder but fit for lighter 

work not involving prolonged or heavy lifting or prolonged 

bending. 

As to future economic loss, Mr Molloy for the plaintiff 

has produced figures eppliczble to persons employed under the 

P-ustralian Metrl Trades Award which was tendered in evidence. 

He has,taken tbe wages payable to a tradesman boilermaker as 

a guide to what the plaintiff would have earned but fcr his 

inj7zry and the wages payable to a storeman as a guide to what 

the plaintiff could earn assuming he could get work commen- 

surate with his Sisability. I will not set the figures out 

in detail. If the need erises the document in which they are 

set out can be regarded as part of this judgment. In smary 
they show the differences in three hypothetical situations. 
First where no overtime is allowed. for, the difference is 

K14.00 per week. Seccnd wlxre twelve hours per week overtime 

is calculcted for both boilermaker ~ n d  storem?n, the difference 
is K2L.00 per Geek. Third where twelve hours per week is. . '  

calculated for boilermaker and no overtime for storeman, the 
difference is K62.00.cer week. 



The s igni f icance  of the  twelve hours wertime is t h a t  the  

p l a i n t i f f  claims t h a t  t k t s  i s  t h e  l i k e l y  mount of overtime he 

would have been able t o  work as  a boilarmzker i n  northern Tasmania 

i f  he  had not  been injured. There is no evidence t o  suppcrt t h a t  

claim. h t h e  o ther  hand. I am preoarea t o  accept t h a t  there  i s  

a l i k e l y  shortage of s k i l l e d  tradesmen i n  h i s  area which w i l l  make 

overtime more l i k e l y  t o  be avai lable  t o  those with appropriate 

s k i l l s .  I am a l s o  prep&ed t o  accept t h a t  i n  times of r e l a t i v e  

recessicn such a s  t h e  present  Qna immediate fu ture ,  there  is an 

over-supply of unskil led labour so t h a t  the  likelihood of unskilled 

workers being asked t o  work overtime is reduced. Accordingly I 

f i x  the  fu tu re  and continuina wage los s  based on present  wage 

r z t e s  a t  KdO.OO net  per week. Given an expected workinq l i f e  of 

s ix teen  years  t h e  appropriate t a b l e s  can be u t i l i s e d  t o  produce 

a f igure  which w i l l  represent t h e  present  money velue of K40.00 

per week over s ix teen  years  i n  t h e  future.  

~t t h e  time of t h e  commencement of these proceedings the  

methcd of assessment w.3s e a s i l y  applied by choosing a r a t s  of 

i n t e r e s t  (general ly f i v e  o r  s i x  percent)  and applying t h a t  t o  the  

estimated per iodic  loss  f o r  t h e  projected future term i n  acccrd- 

ance with t ab les  which a r e  t o  be found f o r  instance i n  33 Wstl;llien 

Law Journal 28, 40 Australian Law Journal 213, 15 Australian Law 

Journal 159 and Kemp & K e m ~  "Quentum of Camaqes" (Third edr.., 

London, 1967, p.51). I myself r ecen t ly  favoured a r a t e  of seven 

gercent i n  t h e  be l ie f  t h a t  t h a t  was a more accurate r e f l ec t ion  

of current  market i n t e r e s t  r a t e s  than the  lcwer r a t e s  which hat? 

been used i n  previous cases : Boail Guma. v. The Independent S t a t e  

of Papua New Guinea (l). 

This has been t h e  method used i n  Austrelia and h i the r to  i n  

Papua New Guinea f o r  c%lcula t ion  of t h e  prosent value of fu ture  

los s .  It i s  inevitably ca l led  i n t o  e:id i n  cwes  brought by fiepen- 

dent  r e l a t i v e s  of a &ceased person but it is not r e s t r i c t e d  t o  
those c l a i m  and is u t i l i s e d  i n  a l l  cases including those l i k e  

t h i s  one where it is necessary t c  award a sum now i n  money paid 

a t  present  values t o  cover pe r i ed ic  los s  t o  be suffered over a 

fu tu re  term. It involves choosing an in t e res t  r a t e  a t  which the  

damages t o  be awarded can be invested so  tha t  whsn cap i t a l  and ;- 

i n t e r e s t  a re  drawn on progressively a t  t he  given r a t e  of loss  

t h e  d.amages w i l l  be exhausted a t  t he  end of the  term. The r a t e  

o f  i n t e r e s t  so chosen has i n  recent  years bec,-n..e.known as  the  

di'scount r a t e .   hi? method of calculatLon !hein4 s imi lar  to t h e  

ca lcula t ion  of the  present value of an annuity) hes sotnetimes 

been inaccurately referred t o  a s  t h e  "actuarial"  method but it 

(1) unreporteti Na t iond  cour t  Judgment 4262 dated 28th Ncvember 



is r e a l l y  an ar i thmetical  process zpplied t o  f igures cf r z t e  snZ 

term of expecte? loss  which t h e  t r i a l  judge w i l l  a r r ive  a t  on the 

evidence. The ar i thmetic  necessary t o  be used i s  highly complex 

and s o  t h e  t ab les  a re  widely accepted an?. i n  com,o~. use. 

I n  February 1951 t h i s  method of "discounting" was i n  e f fec t  

abolished a t  l e a s t  f o r  i u s t r a l i a  by t h e  decision of t h e  High C m r t  

i n  Pennant Eills Restaurants Ptv. Limited v. Barrel1 Insurances 

Ptv. Limited ( 2 )  and W r  Xolloy has asked me t o  follow the prin- 

c i p l e s  enunciated i n  t h i s  decision. W e  w i l l  i n  t h i s  countty of 

ccurse regard r3ecisions cf  t h e  High Court w i t h  g rea t  respect  but 

they a r e  no t  binding on us. If we a r e  t o  apply the  c o m n  law 

a s  p a r t  of the  underlying law, we a r e  obliged t o  apply t h e  common 

law a s  it exis ted  i n  EnglanP a t  Independence, unless it conf l ic t s  

with custon o r  a s t a t u t e  o r  i s  inappropriate tr, t h e  circumstances 

of t h e  country : Constitution Schedulz 2.2. A s  custom has not  

been shown t o  have eny re levmce and t h e  matter is not covered 

by s t a t u t e .  w e  should turn  t o  see  what was the  common law as  e t  

Independence on t h i s  question of t h e  assessment of present value 

of fu tu re  loss .  

I n  England, a t  l e a s t  u n t i l  recent  years,  t he  Ciscotmted 

i n t e r e s t  spproech has not  f ~ u n d  fwour .  I n  t h a t  country a some- 
what simpler method is uses whereby the  expected periodic loss  

( c s l l ed  t h e  "multiplicand") is mult ipl ied by the  number of years 

purchase considered appropriate t o  bring ebout a j u s t  r e s u l t  

( ca l l ed  t h e  "mul t ip l ie r" ) .  The se l ec t ion  of the  mul t ip l ie r  hss  

tended t o  become a matter of precedent and seldom exceeds 16. 

There a r e  some signs t h s t  i n  Ennland reservation is held as  t o  

t h e  s u i t a b i l i t y  of the  mul t ip l i e r  methcd i n  same cases. In Mellett  

V. McPlonsale ( 3 ) .  a r a r e  case of t h e  Hcuse of Lords being cal led 
upon t o  consider the  quantum of a ju ry ' s  verdic t ,  Lord Diplock 

by t h e  uss  of mathematics showed convincingly t h e t  the  earnages 

awardec? if properly invested would y ie ld  without touching the  

c a p i t a l ,  an income twice t h e  value of t h e  dependency. I n  m 
v. O'Connor ( 4 )  Lord Pearce thought t h a t  a t  l e a s t  i n  the  case of 

high income earners the  mul t ip l i e r  method should. give way t o  

a r i t h n e t i c a l  calculat ions having regard t o  inf la t ion  and investment 

rates.-- ~ ~ 

The pr inc ip les  t o  be applied i n  assessnent of damages a re  

p a r t l y  r u l e s  cf l s w  and p a r t l y  ru le s  of pract ice : ~ i m   oh choo .~ 
v. ~ a m & e n  and Islinston, Area Health Authoritv (5) and the  ru les  

3f p rac t i ce  can only be j u s t i f i e d  i f  they g ive  e f f e c t  t o  the  

(2) (1981) 55 A.L.J.R. .?S8 
( 3 )  (1970) A.C. 166 
(4 )  (1971) A.C. 115 
(51 (1980) A.C. 174 



dominant pr inc ip le  of l a w  thk t  a defendant i s  l i a b l e  t o  make good 

t h e  f inancia l  loss  incurred and t o  be incurred by the  p la in t i f f .  

We sre not bound i n  any way i n  ? s p a  New Guinea t o  follow English 

r u l e s  of practice. Whether we use t h e  mul t ip l ie r  methor?. o r  the  

i n t e r e s t  discount method f o r  ca lcula t ion  of present value of fu ture  

lo?s is, I think, a r u l e  of pract ice.  Al thugh it is convenient 

t o  use a mul t ip l ie r  method i n  simple f ac tua l  s i tua t ions  ( f o r  

instance the  recurrent  fu tu re  cost  of braces ,  as calculated e a r l i e r  

i n  t h i s  j u b e n t ) ,  I th ink  it is preferable t e  continue with the  

i n t e r e s t  discount methoi! f o r  lonn-term l o s s  of income o r  income 

earning capacity. The method is well known in  t h i s  country, an2 

has been afforded a glimmer of recormition in  England i n  recent  

years.  The use of the  i n t e r e s t  discount method does not offend 

t h e  dominant a r inc ip le  of mmpensation and shoul~l  be regarded as  

a r u l e  of prac t ice  which we a r e  f r e e  t o  u t i l i s e  o r  r e j e c t  bear in^ 
i n  minZ t h e  cons t i tu t iona l  5uty t o  develop a coherent and ccn- 

s i s t e n t  system of jurisprudence f o r  Papua New Guinea. 

The question i s  wbat r a t e  of i n t e r e s t  is t o  be applied. The 

Barre l1  czse (6) establisher? t h a t  on t h e  evidence given i n  t h a t  

case,  long term i n f l a t i o n  i n  Austral ia  required e i the r  the  applic- 

a t ion  of a v e q  low r a t e  of i n t e r e s t  (two percent w?s chosen by 

t h r e e  judges) o r  no i n t e r e s t  a t  a l l ,  i n  order  t o  *void the  erosion 

sf t h e  value cf t h e  v e r d i c t .  I n  reaching t h i s  conclusion the  High 

Court (or  a m j o r i t y  of its members) i n  e f f e c t  reversed its previous 

stand t h a t  fu tu re  i n f l a t i o n  was not t o  be tzken i n t o  account i n  

t h e  assessment of damges : O'Brien v. ( 7 ) ,  maintaining 

t h a t  t 3 e  one bas ic  p r inc ip le  of the  law t h a t  could not be cut  down 

i n  any way was t h s t  dzmaces a re  t o  compensate t h e  p l a i n t i f f  fo r  

t h e  ac tua l  loss  sufferei! s o  f a r  as  t h a t  is possible. 

In England on t h e  o ther  ban?, at l e a s t  a t  t he  t i m e  of Inrlepen- 

dence which is our s t a r t i n g  point  f o r  Papua New Guinee., t he  principle 

appears t o  be t h a t  m award of d.meqes was not t o  5e adjusted u p  

wards i n  order t o  al lcw f o r  fu ture  i n f l a t i o n  : W l l e t t  v. Mchlonaole 
despi te  d ic ta te  t o  t h e  cont rmy i n  m v. O'Connor (9) and (8) 

Witchell  v. Mulholland and Pnother (10).  

%'his i s  not t o  say t h a t  the  o r e v a i l i n ~  view ignore2 inf la t ion .  

I n  a s e r i e s  of i l luminat ing judoments Lor3 Diplock has dea l t  with 

t h e  question of the  ce lcula t lcn  of fu tu re  loss  and inf l s t ion .  In 

Fle tcher  v..Autocar and Transuorters Ltd. (11) whils t  a member of 
t h e  C O U , ~  of Appeal, he  said:  

(6) (1981) 55 A.L.J.R. 25Q 
( 7 )  118 C.L.R. 540 
(8) (1970) A.C. 166 
(9) (1971) A.C. 115 
(10) (1972) 1 Q.B. 65 
(11) (1968) 2 Q.B. 322 a t  348 



"The ca lculs t ion  is  an ar i thmet ica l  cne made upon 
the  bas is  t h a t  t h e  s o c i a l  and economic stzuctur5. of 
the  country and t h e  value of money w i l l  remilin un- 
chanced throughout t h e  period of 10 years. P la in ly  
t h i s  w i l l  not be so ,  an* it is often sumested.  a s  
it has been i n  t h e  present  appeal, that-sums awsrded 
f o r  l o s s  of fu ture  earn inas  should be increase* t o  
allow f o r  fu ture  i n f l a t i o n .  But one cannot i s o l a t e  
t h e  f a c t o r  of i n f l a t i o n  from nat ional  incow policy, 
t a x  r e t e s  and s t ruc tu re ,  snr' i n t e r e s t  r a t e s .  A l l  
ere in ter - re la ted .  Nationzl isat ion.  equal isat ion 
of incomes, o ther  s o c i a l  and economic changes - a l l '  
a r e  on t h e  c a d s .  A l l  of these may a f fec t  - and not 
i n  t h e  same way - an i n v a l i e  i n  h i s  s i x t i e s  possesser? 
of c a p i t a l  and a quant i ty  surveyor i n  ur iva te  prac- 
t i c e  without any savinas. I 30 not think it nrac- 
t i c a b l e  f o r  the -cour t s - t r  base awards of com.&nsation 
unon sneculat ion a b w t  neneral fu ture  or economic 
t rends-or  about any sinCle f ac to r ,  such a s  in f l a t ion  
which may o r  may na t  form p a r t  of them ..." 

In Mallet t  v. McMonaole ( l > ) ,  a juegment from which I r e s i s t  

t h e  tem~ltation t o  quote a t  lenqth,  Lord Diplock went on t o  ad3 a 

r i d e r  t o  t h e  sbove, namely t h a t  because current investment r a t e s  

a ~ d  c a p i t a l  appreciation of property would largely compensate f o r  

the  f a l l  i n  the  value of meney invested,  a r e l a t ive ly  low discount 

i n t e r e s t  r a t e  would i n  e f f e c t  make U? t h e  aifference : 

"In es t imet inr  t h e  vncunt of t h e  annusl Aependency 
i n  t h e  fu ture ,  had t h e  decease? not been k i l l ed ,  
money should be t r e a t e 6  a s  r e t a in ino  i ts value a t  
t h e  da te  cf t h e  ju6grment. and i n  caiculatinrJ the  
 resent value of annual ~?~yn.ents  which woul3 have 
been receive3 i n . f u t u r e  Years, i n t e res t  r e t e s  
ap;?ro.griate t o  t i m e s  of s t a b l e  currency such as  
B p r  cent t o  5 per cent  shoulc? be a.'o&e.l." 

'ihe sane approach was maintained i n  Cookson v. Knowles (13) znfi 

has been expresse6 by t h e  t ex twr i t e r  Lunz ("Assessment of Damaqes 

f o r  Personal Injury and Death", Chatswoo?, 1974,  p.ldO) as  one of 

t h e  two a l t e rna t ives  avai leble  : 

" ~ f  one assumes t h s t  i n f l e t i n n  w i l l  continue i n  the  
f u t u r e ,  one may ca lcula te  the  present value of those 
fu tu re  sums by assuzinq t h a t  t h e  actual do l l a r  earn- 
ings  i n  t h e  fu tu re  w i l l  be t h e  same as a t  present 
and then disccuntin? by the  lower in t e res t  r a t e  
obtainable on an investment which guards against  
i n f l a t ion :  o r  one may assume t h a t  the Zollar earnings 
w i l l  go up ancl then discount these  higher f iqures 
by t h e  hicher  i n t e r e s t  r a t e  obtainable on an invest- 
ment i n  which the  c z p i t a l  is i t s e l f  subject t o  emicar .. 
by inflat ion;  The former method mav accorc? b e t t e r  
with the  los s  of .earning capacity theory; t h e  l e t t e r  
with the  los s  of eernings theory. If proper allov- 
ance i s  m=& f o r  i n f l e t i o n  one ought t o  come out with 
t h e  same answer whichever way m e  does the calculation. 
However,in the  s e c m 3  method there  may bs area ter  
scope f ~ r  e r r o r  cE preclictiofi. Otherwise the  theory 
adopted should npt  e f f e c t  t he  r e su l t . "  

(12) (1970) A.C. 166  
(13) (1979) &.C.  556 



h prime reason why the  courts  both in  Enqlan? and Austral ie  

had declined t o  take  i n f l ~ t i o n  i n t r  a c c w t  was t h a t  the l eve l  of 

i n f l a t i o n  could not be pre?icted with eny cer ta in ty  and eviaence 

on the  subjec t  was reqardad a s  somewhat speculetive. Cookson v. 

Knowles (14) i n  England and E a r r e l l  (15) i n  Australie b t h  acknow- 

ledge t h e  existence of present i n f l a t i o n  3nd the  v i r tue1  cer te in ty  

of fu ture  i n f l a t i o n  of such map i tudc  t h e t  .prudent investment is  

not  a s u f f i c i e n t  hedge against  t h e  erosion of value cf an award 

of dmages. I think t h a t  even without t h e  benefit  of expert 

evidence we can expect t h e t  i n f l a t i o n  w i l l  be a f e c t  of l i f e  i n  

Papue New Guinee i n t c  t h e  i n j e f i n i t e  future.  

-*ether t h e  pr inc ip le  t h a t  i n f l a t i o n  i s  not t o  be taken i n t o  

account i n  assessing the  l eve l  st which fu ture  loss  w i l l  be incurred 

is a r u l e  of l z w  o r  a r u l e  of prac t ice ,  I think t h s t  there  a re  a 

rider of compelling reasons why we shoul? not seek t o  follow the  

Bar re l l  case (supra) here i n  Papua New Guinea. It wes a f t e r  a l l  

no t  a case cf personal i n j u r i e s  a t  a l l .  It involved an attempt 

t o  assess the  lcss sustained by an employer whose insurance broker 

hac? negligently f r r ~ n t t e n  t o  renew a wcrkers compensation insurance 

policy.  Australian c m r t s  bound by t h e  decisicn of t3e  Yinh Court 

i n  Barre l l  (sugre) have f e l t  compelled t o  extend the  principles  

l a i d  down i n  t h a t  decision to cases of personal injury. The d i f f i -  

c u l t y  is t o  iden t i fy  t h e  p r inc ip le  o r  pr inc ip les  l a i d  ?own i n  

B e r r e l l  (supra).  There were seven separa te  judgments. A l l  I 

th ink  but t h a t  of Barwick C . J .  were i n  agreement t h a t  a t  l e a s t  i n  

t h e  ins t an t  case t h e  p r inc ip le  t h a t  i n f l a t i o n  was not  t o  be taken 

i n t 2  eccnunt shoul9 i n  e f f e c t  be abanr?oned. O f  t he  s i x  judges 

t h r e e  were i n  agreement t h a t  - again a t  l e a s t  i n  the  ins t an t  case - 
a proper discount r a t e  was two percent.  The cther  three  judges 

took t h e  view t h a t  no discount should be ar'plied a t  a l l .  

The ccur t s  i r ?  t h e  f u s t r a l i e n  S ta t e s  have not been able t o  

agres  cn the  e f fec t  of Bar re l l  (supra).  Ths New South Weles Court 

of Appeal took t h e  view t h a t  it shculd follow the  rezsoning of 

Stephen J. t o  support t h e  p r inc ip le  t h a t  nc ?iscount should be 

allowed : Toaorovic end .+nor;. v. Waller (16) .  v. Annis-Brcwn 

Acccr5iny t o  press  repor ts  the  same a t t i t u d e  has been taken i r ? ( 1 7 ) -  

Victoria .  On the  other  hand Connolly J. in  the  Surrerne Cnurt ~f 
Queensland i n  v. m (18) re jec ted  tba-New South Wales 

judqments, f o r  reascns which he d i 2  not s t a t e ,  aupearinq t o  take 

t h e  view t h a t  Er& (supra) affirmed O'Rrien v. (13) t o  

t h e  e f f e c t  t h s t  i n f l a t i o n  should neneral ly no' be taken i n t o  

eccount but  t h a t  i n  e x c e p t i k a l  cases l i k e  (supra) i t s e l f ,  

i i 5 i  i1981i 55 A.L.J.R. 258  
(16) Vnremrte3 N.S.W. Court of -1 J-t Cat& 13th Wdch 1981 
(17) &rtei N.S.W. Uwt of .Q&d ~ + t  data3 13th &ch 1981 
(18) UnreFortg: ~~ Court of 'X€€XISl& ~~t 27th Nir& 1981 
(19) 1 1 P  C.L.R. 540 



t he  general r u l e  w i l l  y i e l ?  t c  spec ia l  circumstances. For what 

it i s  worth. I th ink  t h a t  the  new South Wales Court of Ap?eal is 

correc t  i n  i ts  in terpre ta t ion  of what Brazel (20)  means t o  a court 

which is bound t o  follow it. On the  o ther  h a d  where we 30 not  

have t o  follow i t ,  i ts  persuasive value must be reduced by reason 

of the  absence of c l ea r ly  i d e n t i f i a b l e  r a t i o .  

The decision of a l l  t he  judges i n  Brazel (supra) (except 

Earwick C . J . )  took i n t o  account the  e p e r t  evidence t h s t  was given 

i n  the  case on t h e  subjec t  of fu ture  inf i s t ion .  The r a t e  of 

i n f l a t i o n  i n  Aust ra l i?  i s  not necessar i ly  the  same as  t h a t  i n  

Pagua *?ew Guinea. A s  Lord Diplock pointed out i n  the  passaqe 

quote8 ebove from Fletcher  v. nutocar ond Transoorters Ltd. ( % l ) ,  

i n f l s t i o n  is no t  t b e  only f a c t o r  a f f ec t ing  the .ralue of money. 

In addit ion t o  the  o ther  matters re fer red  t o  by Lord D i ~ l o c k ,  

there  would be f o r  ? s p a  New Guinea such filctcrs as  world ccimmo8ity 

pr ices ,  c a 9 i t z l  importinn l eve l s ,  in terna t ional  borrowing r a t e s ,  

t he  devaluation o r  revnlu+.tion of t h e  kin2 a& the  l ike .  The 

r a t e  of increase  i n  cos ts  of medical and n u r s i n ~  care may out- 

s t r i p  t h e  r a t e  cf in f l a t ion .  To requi re  e w e r t  evidence of t h e  

type given i n  Barrel1 ( 2 2 )  mey be expecting too much, given the  

leGal anB p ro fess iona l re sources  of Papua New Guinea a t  t he  present 

time. The assessment of th& evi3ence by Stephen J. necessi tated 

t h e  cu l l ing  of infccmation from such diverse and remote sources 

a s  t h e  washburn Law Review an2 t he  O.E.C.D. Economic Outlook 

inaexes a s  w e 1 1  a s  the  epplicatior.  of jud ic i a l  precedent discover- 

ed i n  j u d p e n t s  of t h e  courts i n  Usska .  Fgein it may be too  
much t o  expect such erudit ion frpm t h e  courts  an6 lawyers of t h i s  

country. It i s  not as  though we have time on our hands. 

If j u s t i c e  can be achieved with r e l s t i v e  s implici ty then 

l e t  it be. The Ennlish qmroach t o  i n f l s t i o n  a s  expounded by 

Lord Diplock a t  l e a s t  has the  advantage of simplicity and has nct  

yet  been condemned a s  proc?uctive of i n j u s t i c e  i n  t h a t  country. 

Should the  a t t i t u e e  the re  change i n  l i n e  v i t h  the  thinking i n  

(supra) o r  inAeecl i f  i n  a p a r t i c u l a r  case in  ?a?ua New 
Guinea evidence is brouqht t o  bear on these  d i f f i c u l t  matters 

cf projected i n f l a t i o n  r a t e s ,  market and "real"  investment r z t e s  

and so on, we  can reassess the  s i t u a t i o n .  

The f i n a l  poin t  needs t o  be considere6 as t o  whether t h e  

award f o r  fu tu re  economic los s  needs tc  t ake  in to  account the  

nc t i rna l  t a x ,  t h a t  a p l a i n t i f f  w i l l  be l i a b l e  t o  pcy qn the  .~ 

i n t e r e s t  earhed on the  *.war? when it is noticnal5y invest&. 

A s  a matter of s t r i c t  pr inc ip le ,  it should, : m v. @'connor (23) 

( 2 0 )  Woqx rW E.S.V. of A m 1  JurYyeEt date3 13th 1981 
(21)-. (1968) 2 Q.B. 322 a t  348 
( 2 2 )  .(l9811 S5 A.L.J.R. 258 



Cullen v. Trawnell (24) .  The d i f f i c u l t y  l i e s  in  sssessincJ the  

amount of notional tex.  A s  i t  is t q  be paid cn the  sum t o  be 

earned a s  i n t e r e s t ,  it is  n e c e s s x y  f i r s t  t o  ascertain o r  predict  

t h a t  r a t e  of in t e res t .  noes one ap$y 3 market r a t e ,  o r  the  

discount rate itself. assuminc: z discount r a t e  i s a l p l i e d 7  

Ravinc fixed the  r a t e  of i n t e r e s t ,  how does one then f i x  the  

r a t e  of t a x  having regard t o  other  sources of incone which the  

taxgayer may derive end a l s o  t c ,  t ax  deductions t o  which he w i l l  

.be e n t i t l e d ?  Is the  t a x  t o  be taken I n t o  accclmt by adjust inc 

t h e  discount r a t e  cf i n t e r e s t ,  o r  by scme other means? ~ h e s e  

a r e  p r a c t i c a l  questions t o  which I think it is f a i r  .to say *h&t 

no court .  a t  l e a s t  i n  Aust ra l ie  o r  Enplane?, has given a s a t i s -  

f ac to ry  answer. Unt i l  recent ly  t a x  on notional i n t e r e s t  was 

ignored i n  those ccuntr ies .  Stechen J. i n  Barrel1 (25) suggested 

t h a t  t h e  d i f  f i c k l t i e s ,  whlch a r e  fundamentally ar i thmetical ,  

coulCt be overcome by the  use  of t eb les  acceptable t o  the  pa r t i e s  

and. t o  t h e  courts .  I f  such i n s t i t u t i o n s  a s  the Law Reform 

Commission o r  t h e  I n s t i t u t e  of Ap.nlie6 Sociel and Economic 

Research saw f i t  tr) produce such t ab les ,  t h a t  woul?, be a possible 

answer a s  f a r  a s  t h i s  c o u n t r y i s  concerned. For the  time being 

however it is expeeient and not  unjust t o  disreqard t a  on 

no t i cne l ly  invested awards of Szmsges. 

The following e x t r a c t  from Todorovic and Anor. v. Waller (26) 

coincides with t h e  l a w  f o r  Paw? blew Guinea: 

"Future i n f l e t i o n  i s  t o  be disreoarded i n  estim- 
a t i n g  t h e  l eve l  a t  which fu ture  expenciture and 
fu tu re  wage losses  w i l l  be incurred. But it is 
proper t o  take  it i n t o  acccunt i n  determining the  
r a t e  a t  which a present  lump sum compensating f o r  
such fu tu re  expenditure end fu ture  losses should 
be discounted ... It is t%e overrir3inq pr inc ip le  
t h e t  t h e  p l a i n t i f f  should so f a ?  a s  ~ o s s i h l e  be 
f u l l y  ccmpensated f o r  h i s  lcss which d ic t a t e s  t h a t  
renar? shoulr?. be  peid t o  t h e  fu tu re  ~ u r c h a s i n n  
power of sums now ewardecl when fixin; any r a t e  of 
disccunt. " 

I 3ropose tc  apply t h e  2r inc ip les  espoused by Lord Diplack 
i n  Mellett v. ncMonaole (27) (s imi ler  t o  the  f i r s t  of the  two 

a l t e r n a t i v e s  suggested by Lunz) and, r e c q n i s i w  t h a t  in f l a t ion  

is a f e c t  of l i f e  i n  Papua New Guinea f o r  t h e  indef in i te  fu ture ,  

a p ~ l y  a d i s c o u n t r a t e  of i n t e r e s t  t h a t  i s  somewh~t below mprket 
investment r a t e s  avai leble  i n  Ta?ua New Guinea (see  s c c i l  Gume 

v. The IndemnPent S t a t e  of Pame Mew Guinea ( 28 ) ) .  The p l a i n t i f f ,  

i f  he chooses t o d o  so,  hzs t h e  oppcrtunity t o  invest  t he  8.azeges 

i n  Papua New Guinea tor  yossibly,s.b,rosA) i n  such. a way as  t o  

(24) 54 A.L.J.R. 295 
(25) (1981) 55 A.L.J.I?. 258 
(26) && N.S.W. Court of h@..Jw%mt M& 13th L W ~ h  1981 
(27) (1970) A.C. 166 
(28) Uremrkd mticnal c o u r t  Ju~%mr.t E262 datecl 28th ~nverrber 1980 



counteract the  e f f e c t  of i n f l a t i o n  t o  some extent. I f i x  t h e  

r a t e  t o  be applied a t  f i v e  percent ,  which applied t o  K40.00 per 

week f o r  s ix teen  years  gives a ficmre of aboutK22,500. This 

w i l l  be fu r the r  discounted f-r t h e  conventional contingencies 

t o  K20.000. PO allowance is made f o r  t h e  f a c t  t h e t  t he  plain- 

t i f f  i s  an Englishman. nor (except t o  the  extent  indicated 

elsewhere i n  t h e  judqnent) f o r  t h e  f a c t  t h e t  he appears t o  have 

h i s  home i n  Australia.  Damages a re  calculated i n  accordance 

with t h e  pr inc ip les  of t h e  lew of Papua New Guinea. 

The award of damages is thus: 

Pain an.: su f fe r ing  and los s  of 
amenities 

Out of pocket e q e n s e s  - 
Agreed t o  da te  K 370.00 
Physiotherapy t o  da te  1,185.00 
Future 756.00 2,321.00 

Loss of income : Past  

Loss of income : Future 20,000.00 

To t h i s  is t o  be cdded i n t e r e s t  under the  Law Reform 
-t 1962, s.62, a discret ion-  
ary matter t o  be exercised accordincl t o  lzw. I follow 
the  decision of Kearney D.C.J. i n  John Cvbula v. Ninas 
Acrencies P ~ Y .  Ltd. (29) and f i x  a r a t e  of four  .percent 
f o r  both econamic and non-economic los s  calculated from 
the  da te  of i s sue  of t h e  w r i t  t o  today, as follows: 

Past  pain and suffer in9  e tc .  K 6.000.00 
Past  ou t  of y c k e t s  1,555-00 
Past  l o s s  of income 15,012.33 K22.567-33 

4 percent thereon - 6.3.80- 3.7.Rl R1,200.00 

There w i l l  accordinoly be a verdic t  of K52.533.33 
from which by agreement is t o  be c?educte< K995.00 
alrearly paid un3er t h e  provisions of t3e  Xorkers 
ComDenSation Act. 

There w i l l  be ju6gment f o r  t h e  p l a i n t i f f  fo r  P51,538.33. 

I order t h e  defendant t o  yay the  p l a i n t i f f ' s  ccsts .  
. .~ 

A p ~ l i c a t i o r r  has been made cn behalf cf the  p la in t i f f  f o r * a ,  

c e r t i f i c a t e  f n r  overseas counsel. The only ?round advance?, in  

su2port of t h e  applicat ion i s  t h a t  l i a b i i i t y  was in  i ssue  a t  the  

t i m e  of del ivery bf  the  b r i e f .  This i s  an insuff ic ient  ground.  

and t h e  alplication is refused. 

(29) National Court Jw3m-k  N2W +.+d 2% Gpril 1981 
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