
.. 

~. . -.:-;. 

, . ~ --.. 
, :: 

-'; .... 

' .. " " -,-., ,: .. 
'-,' 

.f' •• ,; , 

. ~. 
.. , ... ....... 

.. . ~ 
..... ~·' .• 1· 

'.' , 
I.: .', 

.:.'.: .. ,' 

1952 No. W.S.7 

GUY PRITCHARD 

v. 

REGINALD WALTER EGINTON 

Kelly J. The Plaintiff, Guy Pritchard, claims against the Defendant, 

1952. 
Reginald Walter Eginton,for accounts~ moneys owing and alternatively 
for damages arising out of their business ~ssociations in connection 

Sep, 18,with Egi.nton t s salvage rights from Commonweal th Disposal s Commission. 

The parties were in business association from March 1951 
until March 1952. 

Pritchard claims on six distinct and $epar~te footings of claim 
811 based on alleged oral contracts. . 

Eginton adm;.ts foul' contracts with reservations. Of the 
remaining two, one is denied abso~utelyo The other is denied, but 
alleging a different contract as alleged by Pritchard - the Oro Bay 
contract, which constitutes the ,greatest amount in dispute between the 
parties. 

Pritchard kept one baal' of account, from which he has produced 
details of his financial affairs from time to time • 

Eginton has not·,kept books of account. He has depended upon 
his bank records, shipping documents and accounts saleso That system 
has proved weak to the extent that he has not been able to adduce 
evidence of details of his financial affairs from time to timeo 

Dealing now with the Slx separate claims.-

. li.l.J:!ard·s Dump Gontracj;.. In this Pr~.tchard asies for accounts, or 
alternatively damages • 

Pritchard claims that on an oral agreement made in April 1951 

i 
1 

he worked, and won from Eginton's salvage· area at what is known as the 
Seven-Mile, Port Mo:resby, salvage metals on a 50% basis of. net profits. 
He has produced in evidence a statement~ Exhibit nAil, showing different 
metals reoovered from the area in a total amount of 11 t.ons 4 cwt 15 lhs .. 
That statement does. not bear date, but according to Pritchard's· evidence, 
It was handed to Eginton in early January 1952. . , 

That statement includes an item -
Tons. Owts. Lbs. 

"Shell cases (SG) 9 Drums Av. 5 cwts. 4 lb.. 2 5 36" 

Eginton admits the contract but he denies the quantity of metals 
recovered and in particular the nine drums of shell cases. His attitude~ 
on thj.s claim, as also on the other three admitted with reservatio1)s,i.s, 
and quite rl.ghtly so on the weakness of his bookkeeping system, -
"Prove your claim. If you can do so I will admit it.," 

In his evidence in chief Pritchard stated that the metals 
recovered from Ward I s Dump were Ilin the main junk but t~ere were some 
coppeI' cables. airplane· and rad1.o batteries. II And on cross ... exam5.natton -

nQ. You told the Court that from .Ward t $ Dump you f'ecovered copper 
cables, airplane and car radiators and batte~ies. 

A.. Yes. 

Q. Nothing else .. 

A. Sorue cartridge cases. 
.·<.~tl ' 
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Q. ?thy didn't you -Cell us cartridge casas. 

A* The number of cartridge cases I got out from there was very very 
small indeede I have no answer as to why I didn't mention it. 

Q. In fact all you got was copper cables, radj,05 and batteriese 

Au I can't agree with thate 

Q. What quantity of shell casesdl.d you recover. 

A. Five or six drums. 

Q. What weight. 

A. Somewhere between six and nine drums. " 
As mentioned above the total weight of· metal as shown in the 

statement Exhibit "A" is 11 tons 4 cwt. J.5 lbs. The weight of the shell 
cases in dispute is 2 tons 5 cwt 36 lb.. By comparison this latter weigtl"t 
does not constitute a very very small proportion of the total weight. There 
1s therefore a dispute between th~ 'parties as to Pritchard',s share of 
proceeds of the metals recovered from Ward's Dump of sufficient gravity to 
warrant an order for inquiries and accounts on the issueg And there will be 
an order accordingly. 

(2) Drumming Contract. In this Pritchard claims £1,153.10.0 for work 
and labour done less £624.10.0 received on 
account, or alternatively damages. 

He claims the amoont for services supplied arising out of an oral 
contract made towards the end of November, 1951" when the Wardts Dump 
operations were drawing to a close. Under that contract he and orie Ray 
Stuart, together with native labour supplied by Pritchard, cleaned and 
drummed ready for ~hipm.nt non-ferrous shell cases at Eginton's depot at the 
Four-MUe, Port Moresby. This depot i.s part· of the yard of the premises 
oooupied by Roy Field. 

. Prl tchard states th.at he and Stuart were to be paid each £4 per day, 
that Pritchard was to pay the natives' wages, with a surcharge of 15% on all 
wages including his own and Stuarttse 

and "E'l. 
Particulars are embodied in part of Exhibit "Bn and in Exhibits ItD" 

Eginton admits the contract with two reservations .. 

(a) he denies the surcharge of 15%, and 

(b) he claims that Pritchard so negligently cl.aned one shipment 
, of 102 tons 17 cwt. 2 qrs. 16 lb •• that Eginton was forced 

to accept a price at £30 per ton less than the price· 
contracted by him with his buyers Eagles Metals Limited of 
London. 

As to the surcharge. Eginton Was under the belief that Pritchard 
was paying his native labourers at approximately 10/- per day. I think it. 
will be admitted on both sides that Eginton was ill, if not serious1 y ill., 
throughout practically the whole period of this contract which ceased on 
22nd February, 1952. However that can hardly be deemed an eXCUse for hIs 
omission to check the particulars in the acco'unts renderedg These account's 
show nattve workers at 8/- per day with boss-boys varying to £1 per day. 
When this was poj.nted out to him in the witn'ess box he more or less agreed 
that the surcharge on native labour would be reasonable - because the rates 
shown are the same as he paid his native laboul.'ers and he would not, expect 
Mro Pritchard to supply native labour at actual wages cost. 

Further, the whOle account in Exhlbit liB", including that portion 
fox cl •• ning and drulMling, was duly met on a fInal payment of £2J.8.1-4.0 by 
Eginton on,· as would appear from a note in ink on the account, 30th December 
1951. Irrespactive of the actual date of the payment Eginton admIts having 
made the paymente 'Thereby he acknowledged the surcharge in respect of that 
portion of the connect.. The question :i.s "Having acknowledged the surcharge 
in respect of the first portion of the con~:ract could he justly deny the 
surcharge in respect of those portions shown in the two remaining accounts? 

//."n 
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I do not think so; and Mr~ Cromie, Counsel for Eginton, did not pursue 
this particular issue in his closing address • 

Pritchard succeeds in respect of that surchargeo 

As to the negligent packing· In evidence in chief Pritchard 
gave his version of the contract as .follows$: liOn Friday 24th Novembsr 
Mr. Eginton approached me and said 'Jimmy has sacked himself'. I knew 
that 'Jinmy' .referred to Jimmy Maxfield who had been doing the work for 
him at the Four-Mj.le.. He sald 'I have to get a shipment away in about 
two to three weeks for the 'Nell are , and I would like you to take the 
work over fOT me'" I said ;All right Reg. I'll undertake the work on 
the basis of £4 for each day for Ray and myself plus the cost of labour 
and plus l~ on the whole of that amount'. He said 'That's O.K., that's ., 
acceptable to me,' or words to that effect s1.gnifying his agreement. '.1 
'When can you start?' II 

On cxo5s-examinatiop -

" Q. Tell us in general terms what worle had to be done on them(shells) 
to make them ready for shipment. ~ ] 

A. The ferrous clips had to be removed away from the shells. 

Q. Anything else. 

A. Any fox:eign matter, slag, and a certain amount of soil in the cases 
had to be removed and the shell s packed in drums and marked for 
shipment.. II 

In evidence in chief' Eginton brought in what he alleged to be a 
condition of his contract with Eagles Metals Limited on a discussion wi 
the Company's representative, one A.fagnus~ nHe (Magnus) said ~They have 
to be clean otherwise the contract will be no good.. It has got to be 
free of all ferrous metal - clean. That' 5 why I am paying you £270 a 
ton sterll.ng.' " Egl.nton previously explained that Eagles Metals Umi 
were buying the shell cases for delivery to the Admiralty in England for 
re ... manufacture. 

Eginton went on to explain that the £270 per ton sterling was a 
much better quote than he had received from any other buyer. However I 
cannot find anything in Eginton 1 s evidence which would amount to a 
definite statement by him to Pritchard conveying to Pritchard a ""'ow.L.eoge 
of that alleged condition with Eagles Met.als Limited. 

However, deaHng 'with Pritchard's negligence.' Eginton admitted 
l.n cross-examination that on 2nd December he received a radiogram from 
Magnus reading, inter alia, IlMarket IncU.nes weaken5.'rb..g .. 11 He also admitted 
on cross-examination that .Pritchard, wlth the aid of his native iaaOlLrers' 
had cleaned and drummed one shipment prior to the disputed shipment and 

, 

other shipments subsequent to the disputed shipment, ·that the work was T 
done right throughout in the Same manner, and that no complaints were 
made on the prior. and subsequent shipments. 

Eginton was at Oro Bay when Magnus arrived from Australia to 
inspect the disputed sh;.pment of 102 tons 17 cwt. 2 qrs. 16 lb •• Pri 
gave particulars of the inspection. Two drums taken at random were 
opened and inspected by M'agnus olo One drum proved to be· clean.. The oi!her 
showed a ferrous content of .0124%. On this ferrous content Magnus 
indicated that he would condemn the whole shipment. Pritchard compiled 
a written report of the inspection and handed that to Eginton a day or . 
so later on his return from Oro Bay-o That report was tendered ,Exhibit 
ItG". . 

In fact Magnus did not held to his severe condition of declaring 
the shipment "no good". On the contrary, in my op:i.nion, he used that 
ferrous content as a bargaining weapon to reduce his price from £270 
sterling to £240 sterling per ton .. The difference, £30, was stated by 
Frttchard and not denied by Eginton; as the exact amount of the drop in 
the market at that time. 

. ./4 ,. 
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Eginton's evidence - ItVlhen I arrived back Magnus came to see me. 
He said 'I cannot take that at the contract price we have. I advise 
you to open all the drums and reclean them4 t That would have been a 
colossal task and my shipping time unt;ler the contract was fast expiring. 
He said 'r want to be fair. The best thing we Can do is to come down 
and see your bank manager,,' We went to my bank, the Bank of New South 
Wales. There the question of price aroseo After considerable discussion 
he said 1As you cannot clean it I will truce it and deduct £30 a ton.,' I 
said 'That seems a terrible lot to deduct.' He said 'In my estimation 
it will cost you at least £5 a drum to have them opened and properly 
cleaned. I'll pay you now 70% and I'll clean them in London and I'll 
send your bank the final figures.' I agreed to that. I had to ship it. u 

That probably was the position. l!ginton had to accept the 
reduced price not because of the actual ferrous content disclosed in one 
drum but because Magnus found himself in tha better bargaining position. 
As a jury I find that Pritchard's work in cleaning the shell cases was 
not,negligent. It is unfortunate for Eginton that he had to accept a 
reduced figure. But r do not intend asking Pritchard to share that 
misfortune. Pritchard succeeds in respect of this second issue, and 
there will be judgment for him on the contract for the amount claimed, 
but subject to 'any adjustment on moneys paid by Eginton, to which moneys 
I will refel" later. 

(3) £70 a ton contract. This was another contract made toward the 
close of work on Ward's Dump. Pritchard's evidence on the formation of 
this contract - tilt arose out of a discussion regarding the ~Ja:rd Dump 
area; that we had got -the best out of that and that we (referring to 
Mr. Stuart and myself) would Ilks to collect non-ferrous met&ls for you 
and to~ceive the same treatment as other collectors operating for you 
in the Port Moresby areao I knew from previous discussions with Mr. 
Eginton what this basis was, We had previously discussed the other 
collectors. He said 'Guy, ! am only too happy that you should, I am 
paying the others £70 per ton.' The question~ cartage was never raised 
but at the same time I did know and ! have received further evidence 
since that he was paying c't.hers £70 per ton delivered at the Four-Mqe . 
yard~ He never asked me to deliver at the wharf at Port Moresby. I had 
no facH ities for carting material of that nature to the wharf, All I 
had was a jeep and a trailer. The practice at the yard on carting to 
the wharf was that it was carted only when a ship was at the wharf 0 It 
was carted to the ships slings. Some loads may have been left on the 
wharf but only to suit the convenience of the ships slings loading aa1na"," 

Particulars of quantities of metsls supplied 49 tons odd and the 
amount claimed £3,482 are embodied tn an account dated 23rd February 
1952, Exhibit "FI!, and par.1iculars of amount claimed £690.1.86, but no 
qU8':ltitj.es, in -an account dated 4th March 1952, Exhibit "C". 

Pritchard states that Eginton did not question these two accounts 

Eginton admits the contract with the reservation that the metals 
were to have been delivered at the Port'Moresby wharf and not·at his 
depot at the Four-Mile. 

His evidence in chief ~'Mro Pritohard said to me in November 1951 
'As there is not~ing else at Ward's Dump I suggest if you are agreeable 
that Ray stuart and I go and work the Four-Mile for you. Auld is buying 
metal for you and you are paying £70 a ton. What about me having 'the 
same arrangement .. t I said 'O.K" you will be buying for me also.' .. 
And later - "It was Mr. Prttohard's duty to taka them to the wharf. 
Every other person who had a contract w:i.th me delivered t.o the wharf or 
I oarted to the wharf at their expense and I deducted the cost of carta~e 
from the amount owing. I mentioned the matter specifically to Mr. -
Pritchard. He took over the- contract the same as anybody else, I 
I.nformed hl.m at the time it was £70 a ton cleaned and drummed delivered 
on wharf Port Moresby. That is when we first discussed the matter." 

On cross-examination -

Q. Mro Pritchard· knew he had to cart the metal to the wharf not beoause 
you told him but because he knew everybody els.e did it. I _ 
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A.. Yes .. 

Q. You did not teU h:lm. 

A. No I did not. 

Q. 

A. 

Referring to your evidence in chief 'I informed him at the time 
it was £70 a ton cleaned and drummed delive~ed on wharf at 
Port Moresby. That was when we first discussed the matter.' 
Which is it. 

I did not tell him myself but my son told him. " 

It wHl be noted that both sides have "slipped in" a little 
hearsay evidence to' support their respective contentions. That is not 
the ~ay to adduce evidence. I would have had a much easier task on 
this small issue, the cost of cartage from Eginton's depot to the 
wharf, had one party or the other brought forwa,rd some of Eginton ' s 
other contractors. Thei.r evidence would not have been conclusive on 
the issue but it would have been helpful. 

I must' make a finding. Eginton did not challenge either of the 
two accounts :rendered. And on all the probabiJ.iti~St as J see them as 
a ju:ry, I find on this issue in favpur of Pritchard for the whole 
amount claimed, £4 p172 .. le8, less any adjustment on moneys subsequently 
paid to be mentioned here.fter. 

til. Weighirio Contract. Pritcberd Claims that this contract, was made 
at the Four-Mile Depot. His evidence on the point - UE'arly December 
or it may have been late November Mr .. Eginton Came out to the 
yards at the Four-MHo. We ware seeing each other practically every 
day. He said II am sending some boys out with non-ferrous materi.als· 
I want you to check and weigh· this material into the yard.. I will 
pay you £10 a ton for the stuff you weigh and check.' We later 
discussed the mechanics of this arrangement and it was decided that 
I should issue r.eceipts to the natives setting out the quantitfes 
of non-fer:r.ous metals l"eceived plus the amount of money for which 
they were due.. These signed receipts the natives then took back 
to Mr. Eginton's house and rece:lved payment foX' it later~ II 

Eginton absolutely denies any such contract - "I deny, that there 
any weighing agreement.. I never had any disoussion with him about 
weighing .. 11 

Particulars of Pritchard's claim are embodied in the account dated 
4th March J.952, Exhi.bit liCit ... "Fee for weighing non~far.rous metals into 
4-MUo yard from your collectors 23 tons 4 cwts 80 lbs @ £10 per ton 
£232/7/-." . 

No nat:1.ve labour is included in the claim; from which it can be 
concluded that Pritcha:rd ts olaiming £10 per ton for his personal 
services, and has charged:nat:i.ve labour wages in the other accounts 
rendered. 

Weighing slips were in Court, but by mutual consent they were not 
tendered. 

The picture of acUv; Ues at the depot during this period as I 
see it was - Ward's Dump had finished. P"itchard was On the £70 a ton 
collecting contract.. He waS also on the drumming contracto Eginton's 
dealings with his previous contractors at Oro Bay were unsatisfactory 
and his salvage collecting time under his contract in respect of Oro 
Bay was fast running out. The main efforts were directed to Oro Bay 
with charter planes coming in to Jackson's Airstrip on occasions 
notbel.ng met by transport and labour. Mrs.Field, the other 
European at the depot, was not concerned with Egintonl • She 
concerned only in keeping her husband I 5 trucks ru,m' U'lq, 

husband h~d the cartage contract with Eginton. 
his wife performing some duties. 



, . 

. ',,;"::r:..: f 

:'; ... 

.. 
" ~ .. '" 

. ~ .. 

.~ ) 

".;;.~ 

. ... " 

- " ? ..... ~. ~ 

',:-

,:' 

ii' 

:' \.~; .. 

l'. 

- 6 -

Pritchard to attend to the native vendors and not to wor~y him, Eginton, 
about the cost. And I think that is what Pritchard has done but he has 
fixed his own personal labour at £10 per ton',. This may be a fair fae, 
again it may be excessiveo 

On this issue I find in favour of Pritchard, not on a contractual 
basis, but on the basis of quantum merUit, as Eginton received the 
benefit of the work involved •. But as I am not sure that the fee of £10 
per ton is a fair figure there will be an order for inquiries as to what 
is a fair figure, with judgment in favour of Pritchard on the amount 
ascertained. . 

(~ Oro Bay contract. As mentioned previously this constitutes the 
greatest financiar amount in dispote between the parties. 

Pritchard claims one-sixth s~are of the net proceeds of sales of 
non-ferrous metals recover.ad from Egintonts salvage area known as Oro Bay. 
These metals were shell cases, cleaned and drummed under tDe drumming 
contract and sold to Eagles Metals Limited. 

Pritchard's version of the contract ... liThe discussions which we 
had on this matter went back as far as February last year but I'll bring 
it more up to date than that. Very early iq November last year I saw Mr. 
Eginton at the Port Moresby Hotel. He said 'Guy, r am far' from satisfied 
at the way things are going at Oro Bay •. Broinowsld will not stay an the 
job and the Sales Advice Note expires at the end of the year. As soon 
as I can get rid of him I want you to go.over there to get the:balance of 
the shell cases out for me. I will put you on the same basis as 
Broinowski was on, that is a third of the net proceeds of sale. 'II I knew 
this was the basis that Broinowski was on and also McCallum before him. 
I said 'That's all right Reg I will be only too happy to go over on 
that basis.' The only job which I had an .hand was at the Seven-Mile 
Dump, Ward's Dump and we had had the best out of that. That was the end 
of our discussion for the moment. II 

"A few days after tha·t I saw Mr. Egl.nton and he told me he had 
come to terms with Mr. ~Ihite regarding Ora Bay. About lOth December Mr. 
Eginton came out to the Four--Mile yard where I was drumming shell eases 
from Oro Bay. ! had commenced d~umming on 26th·November. He said 'Guy, 
! want you and Vlallie (meaning his son) to go over to Oro Bay,' He used 
the )lameplace Embl.. That is the airstrip in the Oro Bay area. He 
continued II waht you to get out the rest of the shell cases~ We will 
need two jeeps and two trailers', I want you to take YOt1.t's over. I will 
pay you a good rate of M.:te for ito I'm sending my own and getting a 
trailer from the Mission. Bill Matthews has had a look at the area and 
he estimates that there are between eighty and one hundred tons still 
remaining in the area. I am prepared to give away one third of the net 
proceeds of sale on the shell cases recovered and assuming that Bill 

. Matthews' estimate Is correct you and Wallie shOUld gat approximate! y 
£2,000 each. Anyway the more yOll get the more you make.,' I said 'That 
is quite satisfactory Reg. I will be quite happy to proceed on that 
basis,,' II. 

Eginton denies that alleged contract. He claims that he agree9 
to employ Pritchard a·t a flat sum of £2,000" His version of the contract 
~ til dontt remember the date but it was early in December.. Mr. Pritchard 
came to my house. My wife and ! were sitting on the back verandah. Afts!;' 
our usual chat and talk I said 'Guy, I think it would be a good idea If 
we had a spot.' Guy's reply was '! think it is an excellent idea.' My 
wife and I and Guy duly had a spot. During the time we were having the 
drink I said 'Guy, how would you like to make £2,000 in sile or seven 
wgekso' His reply was 'Yes. But how am I going to make it in that time.' 
I said 'Guy, young' Wallie (meaning my san)' has reSigned from the 
Government and I am sending him to Oro Bay but I I m very worried over- the 
business as my Sales Advice Note is running out and the people who have 
been in business with me ~.n the Oro Bay venture have all 1 et me down. I 
would want you to proceed to Oro Bay with Wallie.. You will have to do 
all the arrangements abou'l: getting tools and stores together and I will 
make the arrangements about the aeroplanes.' He said 'That will.do me~'/. 
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I said fLoole Guy, ther.e :is one thing that has got to be kept going, 
that is the Four-Mile, the buying and collecting and sorting of metal e 

That has got to be kept going otherwise we are going to be short of money.' 
He then replied~ 1Bless my soul, that can be easily arranged. Ray Stuart 
can stay behind at Moresby as he is worl<:ing for me. t I replied 'Guyy 
that wl.ll. be up to you. You do the job. U is going to be hard and has 
to be done qUickly and you get £2,000.' That was the main conversation and 
we reverted to general 'topics." 

Continuing his evidence - If! did discuss it with him some 
considerable time before. I don't remember the time but nothing came of 
the discllssion.. I can recall a conversation that Bro:tnowski was on a 
third share but I could not have told Mr. Pritchard that I woUld put him 
in Broinowsk:l. 1 s place on a third share because I could not get rid of 
Broinowski. He had a contract and I couldn't gat rid of him~ EV9ni~ually 
BroJ.nowski terminated' his contract himself. I did tell Mr. Pritchard 
that I had made arrangements wl.th Mr. Whi to. I could not then make 
arrangements with Mr. Pritchard because Mr. White had the contract. I 
made the arrangement w1.th Mr .. Pritchard early in December last, but 
before long he 'Itent into haspi tal. II . 

Eginton's con:tentlon was supported by his wife! s evidencet and to 
some extent by part.of the evidence of his son Walter Eric. When a 
litigant brings to his aid members .of his family their evidence can become 

'suspect, but not necessarily entirely unacceptable. 

Mrs. Eginton gave a version somewhat slmilar to that by Eginton on 
the formatlon of the contxact at their l'esidence, with some elaborations 
regarding details of proposed arrangements. Mr. White, Counsel~ for 
Pritchard, submitted that her memory was "fa=!=, too good". But she was not 
'cross-examined at any 91'ea1: length. 

Eginton Junior was interested in only the Oro Bay contract. He 
states that ,he was not on any dafin! te agreement with his father as to 
what moneys he Vlould'receive firom the venture and that the arrangement 
was that his father would "look after him"a 

He gave evidence regarding the general activities of the venture 
q;nd regarding the terms: of the contract on two points directed thereto~-

1. 111 went up to the hospital to see Mr. Pritchal'd a few days befol'e I 
left for Oro Bay. That would be about the l.4th December. We discussed 
what equipment would be' needed. He said to me 'Shovels and picks,hammers, 
nails and that sort of thing.' He also said to me 'I am going to get 
£2,000 for the job~ I don't know what you are going to get because 
after all blood is thicker than water. I consider £2,000 good money for 
six weeks' work.'· II 

I do not propose quoting in detaii Pritchard's evidence on cross­
examination as to that alleged conversation about the £2,000. Bhlt on 
seve:ral ,questions he flatly derd,ed that conversation, and he went further 
and claimed that on no occasion whatsoevel' did he- discuss with Eginton 
Junior his f:i.nanc:i.al interests in the ventUI'e .. 

2. "During those fe., days (at.Embi airs'l;xip) Mr. Stuart said ·Under 
the present set-up I am. to' be left out of the final payment. Pritchard 
and Y04 are to share '8 third between you but -your Dad has sent ovel:' word' 
with Guy (Pritchard) that it's all right with him if it's all right with 
you to spU.t a third three ways which WOuld cut me in on i t9 ' Afterhlae 
said that I said 'That's news to me bu·t it would suit me all rj,ght.. r 
think, you bett~r have a word wtth Dad when he gets down here. t II 

Again I do not intend quoting in detail from Stuart's evidence as 
to that conversation as it COvers qu:tte a number of questions on cross ... 
examination. In every caSe he flatly de~ied that conversation. 

Mr. l}jhj.te, Counsel for Pritcha:cd, submitted that the conversation 
may have taken place but forgotten by stuart" 

.. /8 
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I will not spend unnecessary time and mental effort reasoning on 
the many possible approaches to that piece of evidence - and there are 
many - if it had been followed thTough by either Stuart or Pritchard. On 
the evidence before me it was not followed through by either~ otherwise it 
would have been dangerous evidence aga:i.nst Eginton in favour of Pritchard. 
I suffice with this comment - IIWhatever advantage may have been gained by 
Pritchard had it been followed thTough was promptly negatived by the 
statement of ,Eginton Junior that it was news to him and his suggestJ.on that 
it should be taken up with his father." 

Activities at Oro Bay under this contract commenced· about 18th 
December when Stuart and Eginton Junior went to Embi by plane with necessary 
gear and stores. Pritchard himself did not proceed to Embi, as he was in 
hospital for a few days, and afteduo dischsrge he, instead of Stuart,took 
over at the Four"Mile Depot. This change .. over was approved by Eginton. 

Stuart and Eginton Junior returned to Po;rt Moresby on Christmas Eve 
then bacl' to Embi on 28th December. 

On Saturday 5th January last Pritchard went to Embi. Next day, 
Sunday, he, Stuart, Eginton Jlmior and one Bill Grey journeyed down towards 
the coast. There further quantities of shell cases were found at what was 
called, in thls case!) the Sudeste Dump .. > Whether that dump t~as di.scovered 
on tnformation gained by Pritchard when he was previously employed ;1.n 
Commonweal th ])j.sposals Cormnis~fon, or whether it Vias discovered on the 
guidance of local natives is, in my opinion~ not very material. 

On the following day, Monday, Pritchard returned to Port Moresby. 
After a general discussion between him and Eginton additional native labour 
was sent to Oro Bay, and in addition to sheli cases being flown~out by 
chartered plane from Embi, those recovered f:rom Sudast.e Dump were shipped 
to Port Moresby by chartered coastal vessels. 

Pritchard supplied. to Oro Bay native: labou;r recl"'uited by him,. in all 
fifty .. twoo At the Port Moresby end he furnished native labour for un­
loading planes at Jackson's Strip and for loading trucks at the Port 
Moresby wharf. 

Pritchard admitted~ as was claimed by Eginton,. that E~inton bore all 
expenses in connection with the Oro Bay venture except.ing Stuart's \A,lages. 
On the evidence before me he did not volunteer at any time to bear his one-·· 
sixth share of the expenses. He was not asked:by elther Counsel why ,fie did 
not so volunteer; but on his general evidence throughout I feel safe in 
assuming that had he been asked the questl.on his reply would have been -
If! was ready to bear my share of the expenses and would have done so had I 
been asked. And in any event Eginton could have deducted my share of the 
expenses. on the final·accounting." That is somewhat equivalent to Egintonts 
explanation as to why he did not pay the £2,000 to Pritchard, which in fact 
he has not .. "My banker knew it wa$ all r1.ght as I told him I would be 
paying ~ cheque to Pritchard when I knew the full amount owing.. I sent 
word to:Pritchard to call and see me and let me know what lowed him but he 
did not call to see me. .1 waS sick and not worrying much about money matte!'!:!. 
£2,000 is a fair amount and you like tQ have a man come along and pick up 
the cheque himself." 

According to Pritchard's accounts rendered the Oro Bay activities, 
ceased on ?2nd February 1952. 

On loth March 1952 Pritchard and Eginton found themselves at 
variance over the shell cases drummed and held a'~ the Four-Mile depot ready 
for shipment. Eginton claims that Prl.tchard knew that Eginton could only 
receive from his bankers M,s ·advance under his contract with Eagles Metal s 
Limited when the drums were on the wharf and duly consigned, but Pritchard 
refused to release the drums ready for shipment until Eginton paid him 
£3,000. Eginton did pay that amount to Pritchard. 

" 1 

On 12th March 1952 Mr.¥lhite, Counsel for Pritchard, then acting as 
his Solicitor, wrote the following letter '1=.0 Eginton - T 

II I have been consul ted by Mr. Guy Pritcha:rd with reference to his 
hAlf share of the oroceeds of sale of salvaqe ma.terials and metals, s!l·;~ 



··,t," 

.' 

[' .:. 
," 

.... 

".,o" 

. :.-
.'. '! 

." . 

~ -. ,. 

.. :. 

- 9 -

from the 1~mile dump. This work has now been completed and my client 
desires a. statement settlng out the prices received by you and a cheque 
for his share of the proceeds. I shall. hope to hear from you at the end 
of the week. 

Would you also let my client have a cheque for the amounts due to hl.m 
in respect of the drurruning of met.al ex Oro Bay, collection of brass and 
copper salvage in Port Moresby area and weighing of metals, particulars 
of which accounts have alrea~y been rendered to you.. If 

That lette~ was tendered, Exhibit 1. On the overall evidence on 
the six distinct footings of claim the only items omitted from that letter 
are the alleged sixth share in the Oro Bay venture, and the "jeep contract. 
Pritchard did not touch on these omissions in his evidence in chief~ 
But on cross-examination -

"Q. Look 'at the last paragl;'aph. Do you think there is any striking 
omission in it .. 

No. At that stage that is all I co'uld do because the Oro Bay stuff 
was not all packed and there was no way of determining the profit 
on the 'lfanture. 

Q. You have never made a demand on Mr~ Eginton for a share in Oro Bay 
until you commenced the action .. 

A. No. 

Q • Because yo'u knew you were not anti tIed' to it. 

.That is quite incorrect. 

Q<> Why didn't you tnstl'uct Mr .. White to make a demand for a share in 
Oro Bay project in that letter Exhibit I. 

I cannot answer other than there Was no way at that moment of 
ascertaining the profits from Oro Bay. 

Q. You issued a writ on 28th March. Had the.position changed then. 

A. Yes. Some shell cases had been shipped - a.pro rata payment of 

A. 

some sort. 

You have never asked Mr. Egintqn for an accounting on Oxo Bay .. 
Why shOUld you have issued a writ sixteen days later • 

I couldn't ask for an aocounting until the money was due. .. 
Later Pritchard explained that he issued the writ embodying all 

counts because he heard a rumour 1.n Port Moresby that Eginton was 1 eaving 
for Australia, thence on a trip to England. Eginton did leave for 
Australia on 1st Apr1.1, according to him, on medical advice for treatment 
in Australia but without any intention of holidaying in England. 

Another point which was not touched on by Pritchard in his ?vidence 
in chief was the matter of Pri tahard affixing his mark to the drums of 
shell cases received from Oro Bay when duly packed and made ready for 
shipment by him. Under the other two contracts in which he claimed a 
financial interest, Ward' 5 Dump contract and the £70 a ton cont;ract, he 
marked the letter "Gil over Eglnton t s marking on the drums - to indicate' 
that he had a financial interest therein .. 

On his cross-examination regarding marking the drums of shell cases 
from Oro Ba y -

11 Q.. Why didn't you put a 'G' on the marking of the Oro Bay drums .. 

A. Why should I. 

Q. You remember telling me earlier that Eginton's stuff was marked 
IRt~t and everything in which you had an interest had a tG' added·, 

A. That referred to the Moresby stuff and the £70 a ton contract. To 
have marked the Oro Bay stuff with 'Gt would have caused confusion 
by being mixed up with the.£70 a ton stuff. 

. !~. 
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Q. And it would.have caused confusi.on wtth the Ward's Dump stuff .. 

A. All the Ward's Dump stuff was drummed and sh!,pped. 

Q. Don't you think it would have been a very good idea, if you were 
interested in the Oro Bay eases, to have them marked with some 
identifying mark to protect your interest in them. 

A.. It would have been a very good idea looking back ncWJ, but at the 
time I had no reason to doubt Mr. Eginton's integrity .. II 

Elsewhere on cross-examination -

"Q. The Shell cases which were being drummed did not come fr.om Oro Bay 
exclusivel y. 

A. Not exclusively. 

Q. How could one tell what was from Oro Bay and what from elsewhere • 

A, All Oro Bay stuff was worked on one _ide of the -:yard and all 
local stuff including shell cases was worked on the other side of 
the' yard. II 

Dealing no~ with some aspects of the evidence on this contract -

1. In the earlier part of his evidence in chief Pr! tchard claimed 

" 

a one-third share ·to himsel f exclusively, but later in evidence in chief, 
not in cross-examination, he moved to. a new position admitting Eginton 
Junior tnto the one ... third share and on which they would both have 
received at least £2,000 each. In cross-examination he held out firmly 
that he had the contract before Eginton Junior was ever mentioned. It 
is difficult to understand M,_ attitude. Why hold out, in effect 
against himself, on a point on which he had already given way, and 
without any benefit by endeavouring to exclude Eginton Junior. This is 
not conclusive; but it is suspect. 

2. Pritchard admitted that Eginton paid all expenses in connection 
with the venture e.xc:eptj.ng Stuart's wagesb Pritchard did not at any 
time volunteer to bear his share of the expenses. I have already 
commented upon that. Pritchard rendered two accounts embodying partic­
ulars of labour costs· in connection with the drumming .. One account is 
Exhibit "0" covering the period 14th December 1951 to 25th January 1952. 
The other is Exhibit "B" cover1.ng the period 26th January, 1952 to the 
conclusion of operations 22nd February 19520 

The partieu1 axs in those two exhibits !follow the pattern of 
particulars of labour costs in connection with drumming embodied in an 
account rendered dated 18th December 1951 and covering ,the period 25th 
November 1951 to 14th December 1951. Remembering the evidence that Oro 
Bay contract between the parties was set into operation on 18th 
December 1951 when stuart and Eginton Junior went to Embi by pI ane, it 
is clear that Pritchard coUld not claim any share under the Oro Bay 
contract in 'the shell cases referred to in this Exhibit "B". 

On being questioned by Mr. Cromie why he charged Eginton with his, 
Pritchard's, and his native labourers' wages when he claimed a share in 
the venture, Pritchard replied that it had to be done by somebody as a 
cost to be brought in as a debit in arriving at the net proceeds on the 
ventura. But the particulars rendered in·.the two exhibits lID" and nEil 
cover wages. in respect of drumming materials from Eginton's Port 
Moresby salvage area as well as from Oro Bay. It is impossibla to tell 
which is which. And on the face of those accounts it would be impossj.ble 
for any accountant to compile the wages costs against the Oro Bay 
venture in arriving at the net profits of that venture. 

Further p neither of those two accounts embodied in Exhibits "0" and 
liE" bear any notation that any of the labour costs are to be charged 
against the-Orc'Bay venture. 

This indd<cates, in my opinion, that "Prttchard had no intention of 
having any of those wages costs debited agai.nst the Oro Bay venture. 
If I am correct, then this is conClusive. 
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3" In both the Ward f s Dump contract and the £70 a ton contract 
Pritchard marked his initial I'G" on the drums t.o indicate his interests 
therein •. But he did not mark the Oro Bay drums. In reply to Mr. Cromie's 
questions as to why he did not do so, Pritchard firstly questioned back 
"Why should 1" and 'later that he was not obliged to do SO~ and later 
still, that it would have been a good idea but at the Ume he had no 
caUse to doubt Egintonis integrity. He contended that marking of the Oro 
Bay drums 'woUld have brought about confusion wlth the £70 a ton drums. 

I cannot accept his explanation. I cannot see the possibility of any 
confusion, On the contrary, I would have conside~ed it a necessity to 
marie the Oro Bay drums to prevent confusion with the Port Moresby drums. 
He was not restricted to the letter UGH; he could have used some other 
indicator.: 

If I am correct, this is conclus'-ve. 

4. On 12th March 1952, Mr. White, Solicitor for Pritchard, wxote to 
Eg:lnton regarding all matters in dispute excepting the Oro Bay venture and! 
the jeep oontract. I, c'ons,ider the:jeep contract as a sub-contract within ' 
the 01'0 Bay contract. And it must be remembered this letter was written 
only two days after Pritchard had obtained payment of £3,000 from Eginton 
by refusing to allow the drums ready for shipment to be transported to 
the wharf. 

On 28th March, 1952 the writ was issued, including the. claim for a 
share in the Oro Bay venture. 

Pritchard explained that the Oro Bay ventu~e was omitted from Mro 
W.hite's letter because Pritchard, at that time, had no way of formulating 
his claim on Oro Bay. On the other hand he explained the inclusion of 
the c1ai!ll in the writ. because in the meantime a shipment had been made and 
some pro rata payment could be due. In addition he had heard the rumour 
that Eginton Was leaving the Territory and, apparently, would be absent 
for some tlme. 

His explanations are debat.able. Although not conclusive, they are 
suspect. 

On the foregoing, and on .the evidence gene:ra1.1Y .. which I do not 
intend traversing in detail - I accept Egintonts version that Pritchard 
was not 1.n the venture on any share basis but on the fixed sum of £2,000. 
As this amount has not been peid there will be judgment for Pritchard in 
that amount accordingly. 

6. JeeR Contract. I have already dealt with the fonnation of this 
contract in deaUng with the Oro Bay contract. Pritchard claims hire on 
his jeep and trailer for nine weeks and four days at £20 per week, a· 
total of £J.91. 8. 7. 

Eginton admitted the cont~act but set up the contention that the 
vehicles were not available for service during the whole periodo It 
transpired in evidel"lce that the jeep was out of action for one week but 
during that time the trailer was "available. Thereupon Eginton withdrew 
his contentiC?n. 

By consent the parties fixed the rate of hire at £17.10.0 per week. 
There will therefore be judgment for Pritchard in the sum of £167.lO.0. 

A credit of £624.10.0 is shown in the statement of claim. It was 
announced by Mr. White that two further sums were paid by Eginton -
£1,150 on 14th February 1952 and the' £3,000 on 10th March 1952. These 
amounts will be credited against the aggregate sum found due on the 
inqUiries and accounts,and the-judgments above orderedo 

Costs. Although Pritchard has failed in his claim for a share in the 
Oro Bay venture he has succeeded on ,tmtparticular cla:i.m to the extent of 
£2 1°°0. And he has succeeded on the five other separa-ce claims. He is 
therefore entit.led "to his costs on a paxty and party basis to be taxed .. 
There will be an order accord:i.ngl y •. 

L'\",~~ \0 ~ "'.....v.c.~ .\;0 ""'Ifi'~ /",,\>(1.,,->1,. ,Ao 
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