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o, P. 9 of 1953,

IN THE MATTER of the Probate snd Administration
Ordinence 1951 o the Territory of Papua and
Hew Guinea ‘

and

LTI WILL of IHECPOR ALEXANDER HRTHERINGTON,
late ol Salamd Wentetion, Mamus, in the

Perritory of Hew Cuinee, Natlve Overseern,
deneased, '

KEASOHS FOR ANSWERS GIVEN ON 10TH OCTOBER, 1853 By
TS QHINE JUDGE 10 QURSTIONT REFLERED BY CPHE BROTSTRAR
URDER ORDIR 74, RULE 7.

The Registrar has referred to the lourt, nursuant o
Crder 71, zule 7, twe questions avislug vopon a Feiéition of the
Public CGurator of Peapua and Hew Guines praying that probaste of
the will of the abovensmed decessed be grantaed to him, or in
the alitemnative, that an order to edminister wilth the will
aanexed be granted to him as Publle Curaton.

i

On the 16th of Octobewr,last, altor hesving the
Reglatyar and  the Poblle Cueator, I answered the twoe questions
that had Deen referred, and anncunced thal wrltten resgons for
Cmy snswers would bhe dellivered laten, :

Those veasons are as Follovai-

P 5 ; . 1 v —
{AY: As to the Rerigptrapr s fivst ovestiont-

Thet guesbtion vas in those termnsi- "o prove tho

will of the deceassd (ihe will having been sipganed ut not attested)s
is it necessary t¢ vagulre the Tillag of two affidavits of
dlsinterested personsg Lo drove that the signature iz that of the
bestator op will the afTidavit of handweiting made by® (lhe

Poblie Curator himsell), Yin the cipewmmisnces, bo sufficient,”

& beavipg on that ouestion, the Reglstrar cited
Halabury' o "Lows of ¥nelond," £nd edition, Vol. IV, pe 201,
where Lt is stoited, in repard Lo o SOldi@f?g or gailor®s
privileged wiil, that, “if the docoment bhe unatissted 8n affidsvit
of twe digiwlorested persons to prove - thal the signature is that
of the featotor is vequired.  The Reglztyar also cited the
case In_the Geods of CGlastonbury Ueville (déceased)u hesrd in
18531, and reported in 4 Swaboy & Tristran (Supp. ¥, me 218, (also
i 160 TeBo ype 1600}, in which case the sfPidavii of handwritlag
swWorn by® s person whe tool £ benafit under the will as lepateo
was considercd insoificlent ond 14 was seidss "When it is )
necessory o prove the signature to o will to be in the testator s
bandariting, the rules regulire this to be proved by the affldavid
of twe dlsianteresied persong, ¥

) The authonrities clited by {the Registrar ovewstite the
efffect of the rules a Ilittle; I think, ot show that, in ‘
Dorland, there was, and sbllil is, 5 Wuls concerming the mathen
valsed in his Tivst guestion. That Bule is now Ruie 20 of the
(Probate) NopeGontentiouns Boles of 1862: (Bee “Annmal Proctice, “2
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Subs Detiuﬁ {31 of Secblion 136 ;
ﬁﬁmﬁnimtrﬁhgau Oedinonon %Q“‘D a5 Uﬁﬁqiﬂi" aactod, nﬂ0v1daa that,

;] To Rules mode der Shat Ordins ;1 none have been made
vier "thot Ordinance)  tho *armcﬂiga and mfa afiye of the SBuprone
Gourt,” An so Par en it relates to the auyimmiﬁifoa cnferped by
thnah Uﬁﬂiﬂﬂﬂﬂ o ghnldl be regulatod as nesy mey be ageordling
to the Bulaes off Cuuned T*cx:,uld wing the practlies swl progsdure of
the Suprane Lawvbn“ How it will be noted that that Subpegtion
suoka, aimply, of "the practico and ;‘Qv“ﬁUPU G the Suprome Courle "
withoud oy cxperess relcrencs bJ 1~we gy dato thug the Subsection
dig nob ooy, da oo MUﬂy words « Tihe Eyﬁeuiew mn& wroeedure or

mpema Court as ot the cu.morgement of thep Ordinance; ™ nop

did it soy, in 8o many words, “the peact iqc and procedups of
the Dupeans hQLJ% in °aﬂe rom bing B0 Hinge d In cogld be contondad
that the Suhoescbicen loft 16 doubitfeld which of Lﬂesg maaﬂind. WHE
nhended by L}" Teciatabl xy abhiority. Hat It SONG “wi puke
bwtubuy" conatiruetlon Lhat an anoaiment ‘u'i' o Lte oparative
iﬁ i “?wdw f'ﬂm At Line ieﬁiuljt2ng

T ; i ho Bection
on wonld b raad
‘?dLﬁﬁ in

twhe U

a-.f.l(-; z_)df} (JTEL" lu("}lh"‘h J"‘Lc‘ l(”‘?
the Subseoiion hooone o wE ig to say, ths
ctice ind pfoneduve axloing o3 ab 4 S, Julvn QQJL Suppopt:

vuh pa dntocorstotion comas Uvom bho foct that the legialaiuce
possed an Qpdlnanuo Tae 1 of 10594, thet wan Jealgned,

v Tohe practlce

Lo time unden
Opdins DR

U'7 meking Lt relen in
T_H' chcfuy»g £ the &g P Qoiaet An,
Lhe UﬂPCWP L@uvm Cirddnonen 0L QuE,
nop nob yet heoome opernblive {so low po
position acoms to be that, for Bhe purpoas of EiﬁﬂlEW the answev Lo
tho Ressstroe’s fivet question, we have te look ob tho Bupreme Conrt
praatice and prosedure 1n existoncoe on the Jpd of Julv, 19502,

To ascertain what that praciice and srecedure wee Lheny
Jek uUWﬂ Lo, the Duneape Gnuyt Uvdlnn-cﬁ )bgmiﬁﬁpg -
3 3 11 was smenRaod by Lealneuod Mo, des of {9hd,

1 evnenddvg Gpdinpaoe did nob waoma operatlye untii the Gih of
\mh{F E”\”g - gome nontha afbar the 3rd of July, 1982, the dale
at ioy er hypothend, the ong "L?Lv nt 0 the present digoussion),

G Sanrane dourt ﬁd:ﬂnwev pounded, of eoaraa, In ohe e, ogd
guines Aol 1oho=106E "Hoetion 62 of ”hich ' The
31p%udiatimng practice and bﬂﬂuuaﬂﬂﬂﬂi Suprehe, Gowet =hall e
as provided by ov under Opdinance,® '« nnce™ belng defi

Cined dn
Spetion 5 of that Aot as Yan Ordinance made nnder o continued in
foree by, Shis Act's (See aleo 8. 32.of thol Aok, ap o tho
continuonee of the lavs of the TGP?}LGEJ af Pmuda the dews ol thae
9P~W§vav of flow Guinca, and Lhe leows of Yhoth Tho Tavpdtory af knﬁuo
and, the Teorrltory of New Gdinea®™)y  The ﬂuﬂ%téﬁh than ip = Vheg
pragtica and ﬁ-ocoduvo had heon of was® provided by op onder 7
grdinonee’  Loohkly ub thé Supeonge Gouvht Uﬁdlnnvcm 19hqﬁiqgﬁ
Qhefore dte omendment by Bﬂd'ﬁ&mgc WO a5 ot ?G Y we 2ind thot ite
yonered ihu Ju bhr Govyl o moke Malen
mdnting and T {3 ioe and procedure of
: amd that pover exbendead ﬁm kang of pules of £ound
or anenddng pulen ol ovurh uu@h¢nugﬁ in TQDC@? by Lhat
i ov by the Papun snd Hew (uinen Auh 10L9=-1958, Wo furbthop
$¢ud bhau its gU”hiDﬂ G VT poovidedss  Poupidoct 0% mailes of courd

u Temend Secobion 136 (}) of Lhe Prabobe ood Adminietration
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ande under this Ordinonee end oxcopt oo otherwise diveeted by the

CSuprene Gourt ot ony shags of the malhter, the practice sad procecure
in and in veletlon TO & watver in the Suprane Gourt shall be =
(2} in Fhe case of a clvil watier of any kind, other than a matier
on appeal = the practlos end procedure provided LY law in relation
i matters of thet kind in the fommer Supreme Uourt of the part of
the Tervltory in which is situated the regilstny of the fourt in
vhich the decuments initiating the matier ape Tlled escel Bub, [
as no Bules of Court relating to the matier now under congideration |
hed been made by the Judges - under the powet given in Section 19 {
of that Ordinance - up te the 3rd of July, 1952, (vhich, it may be
repeabed,in sltuated in Papua, it follows, because. of Section & (1
{2} of the Ordinance, thet the practice and proceduie of the former
supreme Couvd of Pepua should be epplied in the matter now before v
me, ualegs "otherwise directed by the Lupreme Gourt at sny stage "
oF the mattor” pursuant to the power given in Section 8 {1).
However, =8 the matter from which the Reglstrar's reoference springs
is, I arorehend, one of a kind thet would, bus Cor the provisions
of paragreph (&) of Subseetion (1) of Sectlen B, have bsen 2 ¥New
Guines motter,” it seoms o we right fmd proper that L should now
airecht, snd I herchy direect, that thio mathter shall be governed
by the “practice and procedure’ of ihe Pormer Supreme Jourt® of
tha payt of the Tepeltory that was Powmerly the Tersitory of Hew

Guines. . {Iln vpassing, and as 2 matter of interest, it may be -
menbioned that the effect of that divecsion ig nueh the seme as the

effect that would have been achieved by the amendment of Sectlon
5 (1) (2) made by ordinance no. 123 of 1952, had that amending
Ordinmmee been operative as oa the 3vd off July, 1952},

The quest navrows & iittle thep, ianto po inguiry as
to whal was the practice and proceduors of the Tormer Supreme
Govet, of Lhe Tersitory of Jew fulnea, oblll current at the 3rd of
July, 1952 and pressntly valoevant. Bub, (0 ascevriain the answer
to that inguiny, we have o travel a long way back, hecause bhe
Territony of Vew Guinea bag expsrlicnecd orant changes and these
were accompanied by the passage of congtltutional measures that
preseribed, or continued in LOrec, the practice and srocedurs of
Lthe Supreme Oourd, subject te such modifications as might be made
by the dudges - which medificailons have been ¥ore.

Thus, the Judges nob having exarclesd their povers
wnaer Secbion 49 of the fupreme Conrl Yzdinance 1945 = 1952 to make
Phnles of Courd concerning the practlce and procadurc in the Probate
jupisdiction, we muat ey and ascerbain whatl the peactlcee and
procedure in Vew Guinea was, helore that Ordinance beceme laWe
Firal, we may note that the dudlciary Opdinanee 1940 (No, & of ﬁ@&ﬁ}w
{now repealed)}, geve the Judges power to make RBules of Gours: bul
no Rules were made, under that Ovdinance, zo far s lhe Probate
Jurisdiction was concevied. Next ve may nobe thet Section 16 of
the Papus=New Cuines Provisional Adninistreation Act 1945 continued
in Force, snser alif and in erffect, the Juriadictlon, povwer and
suthority of , and rules of churi made by, the pre-war Supreme Courd
of Hew Guinea ond {during the war) the Supremnc Court of the
fusteaiion Capital Territory. As the Supreue Courd at Canbevra
did not, so far awy 1 am avwarg male any Tules of present relevance,
we muoh now examine the practice end vrocedurs Of-ithe Supramne Courd
of Wew Guinesn in its Probate jurisdicllon_gs that practice and
proccdure existed imnedistely prior to the Fapanese-invasion of
May Guinez, and the consequent intercuptlon of clvil edministratlion,
within that Tewpritory, in 1642, The position i that respect in
wreewsr How Cuinea was as Tollowss— By virlue of the Hew Cuines
Aot 1920 and the Logg Repcol and Adopling Opdinenece 1921; the
Daimion Prgnate and Adiiristravioe Uedinonse 1913-1915 had been
adopted as law of How CGulnea togetner with Hules of Court made under
thet Papuen Opdiaancesd those Rules provided, generally apeaking,
that probate proctice and procedure should, a8 nearly as -
cipgumstances would admit, be in accoprdance with the pracviice and
proesdure of the Suprene Court of the Staic of tueenazlond "or the
time belng, ™ The adopted Papusn OQewdinonce was letbew repealed and

296
J90




vaplaced by the Admlpisirvation and Probate Ordinonce of 19357,
Section 133 of which empowered the Chiel Judge to make rules
concerning probate practice and preccdure,  Although rules
regarding Curstor' s comnlssion vere mede pursuant to that power,
1o gensral prohats rules were made vader that repesling Ordinances
But the Chief Judge slsc had o general pover, under Section 19 of
the Judiciapy Ordinance 1921 = 1978, to "make Rules of Court fon
the Copduet of business In the Supsame Courd, and fop regulating
a1d matters of parctliee end procedurs bherein®™y fupther,
Subsoection (L) of that Seclion provided cg Tollovsle “Unless and
until Bules of Court are made in relation to any pasticular matter,
the Exles of Gourt of the Supreme Court of Wusensland on that
matter which vere in fores in Ouoeensland on the £ifth day of”
December 1932 shall regulate the pracitlce and drocedure of the

CBupreme Covwh hut the Chiel Judgs may make rules repsslling,

amending, sdding to, or insbstiiution for those Rules,” As the
Chiay Judges had nod mads conmprehensive or general Tules of Oourt
governing the practide and progedure in probate matierg,it
followad that the uroctice end procedurs to he observed ins uch
mabiars wag poverned by the “"Bulos of Covvl of the Buorame Courd

of Gueensland ... wWhich were in Fored® on the 5ib of December, 1932,

Obviously, that description welfers to "lhe Rules of
the Saprens Courb of 1900,™ as smenddd snd infpree in Gueensland
on the 5th of Dscembeyr, 193%2) and we musi thersiore look at them.
Fut Dilest 1t muat be noted that

af thase Rules do not profess to be
complete in themselies. Yhe intecductory part of those Rulen
provides thot oheve "the mannsr or form of procodure is notb
properibed by these Rules or by the pavetice of the Court® a pavty
mey apply to a Judge for divections, Hee slso Opder 93, mile 22,
vhich reads:= "Whan 1o provision is made by law ox by these Rules,
the proceduors and practics used at
opeestlion of these Males shall e
problem of practicd or prosedure ror which the Rules.of 1900
(ag smended to the 5th of Decenber, 1952) do not thansolves
provids, and as o which recourse has thorefore to be had to the
former procedure and practice, we in MHew Guines are al once faced
with the practical Aifficuliy thaot ths nsccosary books of reference
ars pot available here, We know thai, helore the Hules of 1900,
Rules of Qourt made onder the GQuesnsland Jugticature Act of 1874
ware in foroe and that they werse preceded by ecarliler Ruleg of Couri;
: » here, Simllarig, vwe
Tmow thet Sechtion 8 of the Queenslend Prohote Aot of 1867
providaed that the practice under thal Act of the Subreme Jourt
anould, except vhere otherwise nrovided by that Ast or by rulse or
orders from time to time mdas undsy that Act, be, o far ag the

o An Force. ¥ “Yob, should a

circumstances of the case would admli, nocopding b0 the pracvice
of the Court of Probate in Dnpland: bubt, without cdples of such
rules or orders as tay have been from time Lo time made under thai

K]

Aok, woe do nob know to what embent the Haglish peaciice had been
modified, A€ st all, ' .

Bearing those cautlions in  nind, we must now egxamine
he Rules of the Supreme Cougrt of 19007, as amended and in force
in Gueensland on the 5th of December, 1932, to discover whether
or not theoy conhain some provisionzslevanl Lo the Reglsirar s
first guestion, and, in particular, whether or not they conisin a
rule similar o Hulg 20 of the wnplish { Provate) Hon-conbentioue
Gules of 1862, It is clear Thsab the Cframors of the Gueensland
wles of 1900 were woll avazpe of the Bnglish Nowm contentious
Hules of 1862, becauss a number of these Hoglish Bules have beoen !
gopled or pavaphresed ln the Queensland bulpe, particularly. in
Ouder 7. b seens equally slear that Rulse 20 of the Poglish Rules
wae noe copied, in so mapgy words, in the Gueenslond Rules. Does
it follew, bheceuss no exagi or near councer=peri of the English
Rule 20 is 0 be foulnd inthe Queensland Boles, thst we have 1o
saguma that the Quecnsland Rules mads no provision for the praciice
and proceadure o ve Tollowed as to the proof of the handwriting
of the testator of a wlll purportsdly signed by him ot lacking
an attestztion clause, and that guidarce on thig matter must _
therafore be sought in the practice sand procedurs obtalndd helove
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1900% T think nob, for these veasongl- Obvicusly, ithe

exiatence of dhe Engllch Rule 20 must hove beon known to the
framers of the Quesnsland Rules of 1900, If the Pnglish Bule 20
he sramined, 1t will he seen that 1% is pot a mavdoitopy rule, bub
an advicory vile and one designed o provent frauwd or nmalpractice.
Let us agaln study the words of thalt Buls, They run as followsi~-
YIF the Will, codieil, or testamentery paper is signed at the
end of it by the testator bult ls wnatlested, and there is nething
to show fn intention that il should be atilested by witngsaes, the
affidevit of two disinteresited persons te prove the gignaturse to
e the handwelilng of the testater wlll be sufficlient to entitle

the peper o probates ® Lhe Bule does noh go O & ar as o say

chat, dn puch a case, proof short of the affldaviis of two
disinterested persons willl nsvor be suffic%en%o Althouph thatb

Kile wag not coplied, word for word,lin the “neanslaond Bulen ofio00,
its effect secns o me Lo bhave b en indirecily eebhodidéd in those
CGueensaindRules in this wayi~ | Whercas the Bnglish Nom-Contentious
Ruie 48 reads - "The vegistrars may, ln cases. vhere they deem ii
necessary, requlre prooef, Ly addiition %o the oath of the execulor op
adminimtrator, of the ldentliy of the deceased, or of the party
applying for the grant,” the Queensliand Order 71, Rule S, reeds -
"The Reglstrar mey 1n any case malke op ceuss 1o be made such
ingunivies as he thinks ©it as to the identity oifthe decsssed or

of the applicandt, o as o any other mattor which svpeasrs Lo hin

bo require nrool oy explanaticon, and may regulre that guch
inguiries shall he answerdd by aliidaviie © The sdditionsl words

in the Queenglaond Kule secn toj me Ho be a significoat and a
deliberaie additlon, and one intended to pive the Beglsitver a wids
dlscretion and = %;ggfyange in reguiving prood or cxplanation,

and in prequiping/oPCEplanation by af. idavit. LIt is

difficult tc dmagine anything that would he more likely Lo induce

o Hesigtrar to call Tor Yprooffor explanation™ by alfidavii than
the porported sipneature of a testator to a2 will that was unailested.
Fop obvions reasons, alfidavits from disinioresgted persons ars to
be preferved to arffidavite Ceom inferceied persons, as In the Goods
of Glastonbury Hevilie {decoaned) shows. For cobvious reasons
zlso, o vequiroment by the Reglstrar of affidaviis from iwo
diminterested peorsons would, in the great majorlity of wasss, De

& hebier safeguard agalinst possivle fraud than & veoyirement of an
aftidayit Creom only one diglnterestod sorson.  Conseguently, one
would expect ressons ol sheerp prudence and common=senge Lo persuade
a2 Regisitrar to r.oguire affidavite from two dlsinterested persona,
save in exceptional civcmstances. On ths other hand, 1% does

not necessarily follow thadt s wipild inslotence by Tthe Qegiatrar

because of the in this Territory and
heocause of ito cepsravhicsl situsition, casas could occcup in which

it was imprsoticable to Find, oy toiscover without great diificuliy
and prohibiiive expense, move than one disliterested peraon who
conld devpose to knowledge of the band »riting of a testators in such
@ case, 4§ consider that the affidevit of one disinterested snd
epedible person might be accepted as sufficlent, unless thero was
some nemifest, positive and cogent reason agalingt iis ACCEDTANCG, .

Tn the iastant case, the Poblic Curator of Papus and
Waw Guinesn himself has aworn thet he personally knew the ftestatowr
snd the bestator's handwriting, aud that the handwrliing end
signature in thw will ore those of the tesitatbor, The Publils
Surator bakes no benefli under the 11 and, in 81l the
civeumstances, I see no reason why his affidavit should not be
accepted as sufricicnt proof of that handweilting and sighature,

For thess ressons, my ansver to the Recistrar’s Tirst
gurestion iz this:~ JIn the civcumstences of vhis particulér case,
the affidavit of hnandweiting svorn and Tiled herein by the Public
Coyator of Papus and Hew Guinea on the 9th day of Ootober, 1953,
may be acsepbed as sulficient to prove that the signeture in the

will was thal of the tagtatops




(BY: Mg _to the socond gqueghlon referred hy the Replelprais-

°

hy .
Tt was es Follows:= YShould probate losue to the
. pybliec Curator of Popun and, few Gulnen in the will referred to
Ces the Publie Truetes pp should an Ovder to Administer wlth the
will manewsd merely be gronted?”
. iy F. 7 .
S 4 i One of the alboernatlve prayers in the Publie Curator' s
Petition was, that probate of tho wiil should be grapbed to himg
avnd, . ln his affidavit in support of thai Potition, sworn and
filed on the 9th day of Qctober, 1953, he stateds that he was the
taole Bxeoutor' nomed in the will, “ascording to . the tenoy theveol. "
e L . S ) i ) ) .
ST L Tpe wall in this case was @ Maoldder's will,®
purportedly made by 1he tesbator at Port Morvesby in the Larritony
of Papue op. the 13th of February, 1945. At that date, the
‘tegbator =~ (& Beot who bhad For a nuaber of yoars before the War
heon living in the Tervitory of New, Cuinesl, = was in achual
i 1dtary gerviee with AlF. (AU The will was on the common
phinbed Awmy -form, and by 16, the deceased left all his property
to hils siater in Scotalnd, fpgnes E@%h@?ingtona'JEn appointing an
executor, however, bthe bestoior merely wpote the words “Public
Tragbes® in the printed form, &0 that thet portion of the will
readat—~ "1 appoinl Public Trustes exeentor(s) of this my Will,"

fere it should be recorded that, Tomerly, ihe.
Pepritory of New CGuinea hed a "Curabow of Intastate Batates"
R R S, 8t ey Ao T I =2 Ta ) : o R
{appsrohel Badhta the AaninIe gt ol B0 0aNR AR 00 oREs 1301
Turator of Papun® (appeinted wnder Lhe Peohate and Admind glvatlon
COpdinance 1913-1950 of Papualts After the Jopancse invaslon of
Fews thaines ond sapua in 1942 and aineo the regumption of Civil
Administrobion in these Tewritories, the dubies of the Wew Guines
Ymrator of Tntestate Kataten® snd of the Fapuon “Public Cupator
af Papua® heve, 1 wndevstend, been norfowmed by one pevsoni luber,
when the Probate pnd Admiunlstration Opdinance 1951 came into force,
and hedause of Beohion b (5) of that Jodinance, ne wag "decmed to
e appointed Publlic Cupaton O Pappa and How Guinens® That
pevsun is atill "Public furptor of Fopua and New Guinea® and is

the petitioner in this mabice,
: |

The Registrar has coutended, wofora me, that the
meve words "Public drustee;® which appesr in the widl, sre net a
description that clearly and soolbdvely ideutifies the Punlic
Cppotor of Fapua and New (iines pd the peroon the decsased wished
to appolnt as the excenbor of his will; and that they Ao nob
suffice to make the Pablic Curator an “oxecutor accoprding o the
tenor' of thy will, Tho Regilstiver? cited the Tollovwipg pacoeges
Friom Tlalebury's flews of Fagland®, {2nd adition), Vel XIV, .
para, 213, at page 161:= M@hould a guesbion apisce an L0 the.
identity ef the porson® {appointed oo exeeﬂ%oﬁsﬁ the Qoupt will
- look at the surrounding clpoumsiences ot the date of the making of
Ctherwillst It will not, hovevaer, acceph evidenee of the actual
iptention of the testator, excapt in o ease wWhere the descriptlon
45 cqually epplicanhls in 2ll its perig, o two or more peravnie.
CWhere there ie an iAflvidusl exacily anﬁgring'ta ti.e Bome and
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