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in #his Hfetion, whmgh ig undefended, the Plaintiff

Fobn Michasl Guuning soeks th@ dizaolntion of his marriage

with the Defendent Blvira glﬂv@ Gupnipng on the grounds of her

Hesertion and of her sdultery with the Co-Defendant Lﬁﬁgﬁ;&mgtgo
' ‘The Plalntiff and the Dofendent were warried st
8%, Johnm's Proshyterian Ghmy@bg Vuswellbrools, New South Weles,
on 24nd 3%&@? 1940, at which tine he was a member of the 2nd
'&ustzéliam'lﬁ arial Foree. They 3ived t@g@tﬁ@@ wutil heo laft
Sydney To procsed overseas gﬂ aotive gervice on £3ﬁ August, 1940,
Afber his rebturn 0 Australia on ﬁuh.ﬂngn$m$ 1945, they again
lived btogether, he says, bubinot for long: she left him on the
20¢h of that month and has n@v@r ginse returned %@Yhimg He
funther elleges thet slice thet doto she ks been living in
adultery, Wﬂ@ man end wife,® with the Co-Defandant. w

The @K@lﬂﬂ@%i@n ziven f@r the im@g%?@l @g approximaioly
sight yoars between the date shoe lelt him aﬁﬂ'tb@ date é” th@
;reg@ﬁ& petition (which 43 29th duﬁ®9 19593} 18 as f@jgﬁﬂéom
mue Plaiatiff states that vwhea his wife loft him on 20th ﬂugw3t9
1945, she 4id pot boll him %o what oddress she wag gaingq @3@9

despite h;$ @ff@r%s gnd in qu; 5, he had n@ﬁ saceegdgﬁ Qm L
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barrigter or sclisitor wag practising in Lse; bub, when My,

tracing hov before he came to bae in the Tervitory of New Guinea :
powards the end of 1949: in 1950, however, his slstor wrote to

him gilving him his wife's address. AV that dime, he saye, no

James did conmence to practise theve, the Plalintiff saw him
and instrueted hiw to take proceedimgs for s divovee; such
procesdings waere actually institubed in 19%1, though the action
Aid not coms o trial wntll Deeesber, 1952, (when it vas '
adi @‘urﬁ.aﬁ o aenable further ovidense to be gotl. At ?K.@E@gi;h? on
5th Mareh, 1953, a deskes wnisd for divorce on the grownd of

his wifels desertion vas grantaed by v, Justicse Eiﬁﬁﬁ14; Aftep

the degres nied wes greuted, however, and befors 1t was made

sbsolute, My, Kizke, (vhe was acting Lor the present Plaintiff.

by %@aﬁ time and who Is appearing fé? him in the presand ' 3
procesdings), notleed that Mr. Guouing, ot the timws of the

£iling of his p@%iﬁi@n in the eariier proceedings, had not been

Hdomiciled or wesident (in the Teveitory of Hew Guines) for two

“years at lesst;®  in obher words, he noticed that the reguire.

menbs of Section 14 of the Niveree spd Matrimendal Cauges
Ordinence 1994-1951 of the Territory of New Gulnsa hed not boen
fulfilled. Ho rightly, end in sccordance with tha gtrictest
ethics of the profession, brought this to 1igh$9'with the result
tiat the Grown Lew Officer intervensd sud hed the order nlsi
reseinded, A new start was made, lones the present action, and
tha pr@sént patition alieging desertion gnd adultory on the part
of the Plaintiffts wife.

Phe ?reﬁaﬂt aétiéﬂ for divorse 18 én@ ingtituted undsy

the Divorge apd Mptreinondel Couses Grdinoieceyldi4.-19%1 of the

Tervitory of New Guines and the j@ﬁiﬁ@i@@%@ﬁ of this Court uwodewr i

thet Ordinance fin sueh a metter is founded on demiedl, »s Seckion’
14 of that Ordinance @1@ariy shows s~ YAny sareied person who is

domiciled in the Territory end at the timé of the £iling of the !
potition has been @@mi@ii@é or vezident there Lor two yesrs sb

N . "
lapst, may present a petition to the Court praying for a diverce
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frow the obther party to the marelage on any of %h@.fallawing
grounds exdsting op @@@myming after the marrisges-"s the grounds
“$hen get out incluvde adulsery aﬁﬁ desertion for three years.
7% g contended for the Plaintif? that he came 4o the
CTerpitory of Few Guinea in late 1249 and acquized e Wew CGuines
domieil, that is %0 say, & “domiell of choice® iIn New Guines.
' What his dowmieil was before 1949 was 1ot elsarly
dverted to, much less established, by his Coumnsel at this tri aly
in the end, I asled the Plaintiff some gusstions bearing on this
myself. The Marriage Cortificabe showed him as having been born
at Cambowans, New Soubh Wales, and e having hesn 22 years old
at the time of his se merriage in June, 1940, The Plaintiff -
corroborated thig. Hoe sald ho thousht that his fothsr had been
born in Quesnsland and he houghy thet his fathor wes living in
Hew South Vales when he, Fladnliff, wes bopn, He said hig
father died in New South Woles in 1950, whon he (the Plaintifs)
was shirty-itve. Yot the Harriage Certificate records both the
Plaintiffls father and the wifefs father as Ydecensed” at the
date of the marriege in 1940, Obvicusly thore 15 o mistake
smmaﬁh@r@n Agked whather hils father vas Liviag in Wev Soulth Walaeg
o the time Pladntiff was bora wntil hls father dled, the
Flaintlf? replleds- “Bo far os I kmow, yos." On that scaaly and
unsatisfactery material, 1t is not possible to ey, with
cortalnty, whabt the father's demlicil vas at the tlme Plalntiff
wes bopn: I wmey, possibly, hove besn Queena ;u A, OF, beyhapg . i
more probebly, Hew South Weles, Whatever his fatherts domieil I
Wag, at the tims Plainbliil was born, that would also be the
Plaimhs fﬁﬁs Raomicil of @rﬁgiﬁ*“ and -any bhﬁﬂ&éﬁih the é@ﬁh@fgﬁ
domnicll while the Plalntiflsd was an Dnfent waul@ auu@uatiﬁally )
ghml ga the Plaintiff's domieil alsc. @m"ﬁi the Plelatif? beocans ‘
sul_juris he vasy; of sovrge, Lx9e to asguire g domiell of cholca,
1f ho wished to do so: but, uwntil he 4id se, his &@mi@iluéf
origdn elwg, As I haw 1reudy u@pui@m@ug he Laft New Scuth

fiznlug on overseas war gervics i ?} Gg when he wae twanby-two, :
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and returned in 1947, remaining in New South Weles wmtil he

came G0 the Pereilory of New Guﬂn@aiin 1949, Fhore hes boen no
suggestion that he abandoned his dowmleil of ordging, vwhetever

is ﬁ&sg and acguired g domiecil of choics bofore coming to Wew
Guines. The éugg@sti@n iz, that he acquired a domicil of aholce

o or afler @éming b0 New Guinen; and before the present

potition hed been filed.

4 man mey abandon his domicil of origin snd acquire

g domicil @f'@h@i@@g o he may abandon cne demisil of choise in
favour of another domicil of choles. Ghaghire, in his “Ppivete
Jusepnationald Dew," (3vd odition); ot pages 218-219, suceinotly
states the effesy of the authoribics in this Ways- "Thera is a
Uprosumption in favour of the contimwsnse of an existing domicil,
Therefore the burden of @I@Wiﬂg a change 1lies in all 2aBEBS On
Wthgﬁ@ who ellege that the change hes cceuvred, Thigs pre&umpﬁigm
may have a decliive effect, for 42 the evidence is seo eﬁnfii@%iﬁg
”Fhaﬁ'it is impossgdble to olicilt with eertalndy what the :
"rosidentfs intention s, thé Court, being uwneble to reach a |
Paatisfaetory concluglon one way or the obther; will decidae in
"lavour of the existing dowsil. Ag compareod with dowmicil of i
Pehwics 3% hus besn said of the domicil of origin that "its ‘
tharacter is m@r@'@nﬂuringg i%s nold stronger, and less 2asily
Ngheken 0Pt  {Winens v, hefioy E904; AoC. 287 (Holo))o T3 follows
ifrom this %ﬁat stronger a#i&@n@@ shevld be reguived to establish

Ve changs Prom 5 domicil of @?igiﬁ th@ﬁ a change from one domicil

#of choloe 40 another and suchy indeed, is clearly the view of i

!

Wnglish ;}’j‘ufig;f—?@ﬁ . o }

ot 1s & domicil of choloe agquired? In The Attornev. !

s;x\ . T ;

General o Bove, {(1862) 1, H., & Gos 31, @ case concerning the ;

e - . " ‘ : l
domicii of o Chief Justica of Caylon, Poldock C.B. cited with

approval the following obssrvations mude by Lewrd Wansl@ydaig'in
the esvlier cuse of Alkweg ¥ Sdkman (3 Wncqueen, 8594, 857);.
“The rule of law 1s perfectly sobbled. Bvery manks domicil of

Yorigin must be prosumed Lo contilmie wedll he hao asguived another

0
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Wgela demicil by astusl residenca, with the intenvion of
"abandoning his domicill of origin. Thse chenge must be sulns_ab
fecte, and the burthen of prood uaduestionably liles on the parby
figho ssserts that ebange.® (8se alse Lopd ﬁh@lmﬁfardg Loloy in

inicker 7o Hom, (1058) 7 Hobolo, 124 and 1473 31, BoRo, 50,

at %9.) In other words, to acquire a domicll of cholca Hwo
sloments must be elearly proved, residence in the cowntry of the
proposed domicll, aud intention o sbaudon an exisbiog domicil
and acguire o uow domicil in the @aﬁnﬁry of the proposed demiell,
As to regidence;- wosidenge belng a physlesnl faet, is
no dsf”iguj“ TO PrOTE. R@%lﬁ@ﬂ@ﬁ in a sounbtry way be srime
facie avidence of an intenbion o remain in Thab COunLry, and,
%ﬁo longer the Q@miﬂ@ﬂ?wg the gbronger that prise fecle effech
aey becoma. But Ghat poims fﬁ@ﬂﬂ offect way be rebutied by the
elreumatanees aof tha @a§lemlaf caso, even though the residencs
hes sontimied LoF meny y@af@% Goflo Iz Wingns Ve A=, already
eibed, it vas held that an sblence of nsarly FLLty yoars from
Americn,- thirty-seven of ﬁh@m in melqnﬁgﬂ had not, in She
glypunstances of that cese, dlsplaced My, Winepg' dmeriean
domieil of ewilgi m@ The meve fast, that a ?@?S@ﬂ whe has, say,

a Vew South Wales domicll, comss to New Ouinea to work for the

T,

Gipintiabiration oF o compny and remeins in New Guines for meny
years op B&til rotiving age, doos not, of iltself, coufer on him

g New Ouinea domiell op outomatlenlly ond his Mew South Weles
demlcil. On the other hand, once an intention to soguire a
demieil of cholee il Dirwly and definiiely formed, ghm perfod of
residence necegsary, coupled with that mmh@nbzgmg to produse a
cuangs of domicil may be briaf; as, fov example; “whore a men winds
T his éfi@i ve dun the countery of his éri@im&an@ wigrabes with his
f&mrﬂy To anuuh@r covntry with the Intention of sebiling ﬁh@f@

p@rm&n@malyg {205 Brabavder ¥ Beabeoder, 1949 VoboRo, 69

23 Acliedoy 481}
As 0 the inbendion that bas to bo proved; in addition

o ropidence, to establish the aogulisltlon of g domisil of choles,-
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the rale iz sitriet aud 15 not new, as the cases ghow. In

| HROTheuss Yo Bond; (1863) 16 Hohole, 272: 11 HoRe, 1030) the Houso
-of Lords considerod questions gimilar o theso thed arise in these
procesdings before me. In thet case, Vice-GChancellor Xindersley |
had‘prﬁﬁﬁﬁaﬂ s definition of *agquiwad donieile” that, om appesl

to the House of Lords, prompbted the following vemarks by hord
Chelmgfords- “The dlfficulty of getting a satvisfactory é@fiﬁiﬁi@ﬁ '
"of dowicile which will meed avery case has often been sdmitted,
"and every abbempt %o frame one heg hiﬁh@yté failed. With every
"regpeet for the VTice-Chancellorls procisilon émﬁ ascurecy of
Fiudgment, I @&ﬂmﬁtraﬁﬁﬁﬁ th@‘@n@ gnich he proposss. The definition |
"of an acguired domicils whiech he suggests 1o, The place in which

A pergon hag voelumtarily Tixed the habitabion of himself and hig
“family, -not for s mere speclal and tosporary purpose, but with a
“prosent intention of making 1% his permancnt home, wless and
”uﬁtil semething which is uvnexpscted or the happening of whish ig

1

"opcertaln, shall ocouwr to induce him &6 adopt sous other
Wﬁérmanﬁm@ h@ﬁégﬁ My Tords; I pelnted oub, in Cthe courss of
Targument, thet this dafinltion would r@é@h the cage of a person
Tin delicete health going %o a milder climate, with a determination
"o vemaln there until his health wes completely restoved, and that

“Lord Campbell, in Johogtonn V. Beaitle (10 Clavk & F. 139, hed

sl thet very cese 28 one in which an existing donisile could nob ;
oo lost and a new one acguirod. The Llearned cowndsl for the _ *
hppellants contended for a defianibion of domisile far lesg

- orecige and exact than any vhich has ever been suggzested. They

ottt e

Targued that a domicile was séqrired vhenever o person went to

"regide In a placte for an ladefinite. time. Now, This definition

Ey

Yand thet of the Tice Chancellor appesr to mo $0 be liabls %o

=¥

Yamodption, in omibting one lmportant slement, namoly, a Lixed
Tlntentlion of abandoniag one domieile and povmenently adopbing

“another. The present inteutlion of wmaking a nplace a parsonts

e e g e

Upermavent home cen only exist vhere he has no other ides than to 1

Posatiope there, withont looklng forward ¢o any ovent, cerdain or

ney
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wnoerbaln, which might imﬂu@@ him o chenge his residenss ..o coof

Yo Kompedy, (1868) 1 Se. & Dive. 397} the Lord Chancellow
.{g@ré Calre) said, {at p. 311}9 that the guestion waﬁg whethey
the mwpgldanﬁg whose é@mi@LL of origin was Jemal ﬁas at the
raelavant %?mp iﬁ@@&ﬁiﬂ@@ to mﬂkav znd bad mads 5@@%1&&& his
Yhomo, with the inteubion of establishing himgel? and his Pawily

Yehere, and ending his deys in that counbiy:? and Loxd Westbury,

{at pe 321}, ® 314 thelp m@”@$h¢ps that woless Lt bhad been shown, .
“gith porfest cleatneoss snd satisfastion SoY (hemselves, that the ‘
Appellant “hod o Fired and sebiled purpose 6o make HSeotland bis

"ruture place of residenss; to 26T up his tobernsele there, to make
"l his fubure home," his Jaowelecan domicil of origin eontinued,

That passage vas spproved in Lord Msonsghten®s speech in Winans Ve

ﬁﬁgurm&ymﬁem@ 1e C(RO04 ﬁmﬁg 287, at 291 and 292): an %@f& Lindley,

Sn that case {at p299) pub th@ m&tt@r very vlearly in these words:-

- o

Y tale 16 %o bo clearly settled that no persom who 18 sud furls’

<l t

Poan chenge his domisil without a phyaicsl chenge of placae,

poupliod with an intmutlon %é adopt tho place bo whilch he goes

fzg his howe or fimsd obode v pat snent resldenca, JEWQE@VQ%
gxpreasion iz profeorred. Ef 23 @hangé 0f regldence is proved, i

fthe ipbantion nocessary %0 establish a changs of domicil 28 an

Pt

Yintention to adopt the cecond residence ns home, or, in other
3o

P

Ygords, an inbent 50 yemain withoud pay intention of fuvther

Mohange axespt possibly for some Lomporary purpose.” e, slso,

Ramaey. 7. Tdvermeel Rovsl Pﬂ”ﬂ?r aEYs L9830, Aqle po 588 {HoLe (8a.)}
where, lacildentally, Lord ?h&mkmr%@mg {at po 96}, cbssrved thab

tlaw on this subjecht is wall Yiwed; the difficvliy ds fouvnd in

o,

ite application 0 oft waryl g combinatlong of @iﬁ@umgﬁan@@soﬁ
‘end Loed Macmillan ohasrved, {&b Bo g?&}g that the WE@Q?@Gn@G mug

angyer a qu&?it v ag well a8 a qus uvanbital e @@ﬂt W(

But, sithough &h@so Guoed ab@w %1 ak rh@ ﬂ@f@%@ﬁ% inbention,n
i

cr the dmbantlon sabtba al@ymm* tiwa< TN b@ a, Liﬁ@& ani setb ttled

parp&ma mﬂ@ determinusion T@ mak% a %1@@@ 8 permenent h@mﬁﬁ oy a

[
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home "fow over”" (as Cheshire says), or a placo for @ﬁﬂing onets
days in (a® Lovd Celdmns said), this doss not meswn that thag
Jdntention oy purpose oF determination is drvevocable, If thet
wera so, on® domicil of cholce eould @@%@f h@-@hamg@& for another,-
and this ig'@@rtainly not the law,. Thiﬁ’aspa@t vas brought oud

in the case of Gulbsvlian v. Gulbsniien, (1937) 4 ALYl B.R., 618,

in which Langton, Jo sald that "the intontion must be a present .
“intention $o reside parmanently, but 1t does not mean that sueh
"lntention must necessarily be ivrvevesable. It must be an inten.
"pion valinited la pericd, but not ifrvevecable in charactberi,

Mro Ki iris, for the Plaint S48, clted passages Lrom thad Jud gment
that might seem to support an argumeny %aaﬁ an intentilon teo
aeguire o domicil of eh@i@é might bo @r@v@ﬂ by pr@@f of "indefinite®
rosidense. Dlesy’s definition of domlcil of chofeo had boen aiﬁ@ég
L1a8a, nis Bule 7, that Yevery independent persen cun acquire o
Vomlell of cheleay, by the combinstion of rosidencs {factum) a
“nteatlon of permanent or indefinite residence (snipmus ponenddl,
" 20% othorwilse.” Bub Dicey's Rule had besn abbacked by

Sir Patrick Hastings. As to this, Tangbon, J. said:- YAg to Siv
”Pa%xi@k“glqtar;ol with ¥r. Dicey. vpon the uso of the word

" rindefinite? in rule 7, there 18, to wy mind, the high suthority

Yof 8ir George Jessell, M.Ro, in King vwe Jemmall, (1876) 3 0hobo,
Y518, to warrant the wording of the rule. Sip Goorge Jossel, MH.
"here sald, abt p.520: Whet lo domicil? I have had befors me o
Yeroat mumber of antheribies, snd the conclusion I deew is this,
_“th&t in order thal z wan may @hamg@ his domicil of origin, he
"rigt ehooge a now domicll - the werd tchoosel indisataes that the
¥aok 4u voluntary on his part - ho muyst @h@@@@ﬁgfm@w domieil by
¥idxing his sole or principel residence ﬁm 2 oW @~hn$ryeeo with
: i '

et intontion of roe iding thers for a p@?i@ﬂ ‘not 1limited to tim@gf”
Eéngt@ng Jo then galds- "The last words are, to my mlnd, the
Urarrant fov. ¥r. Dicoy's phrase, sud glve & certain shading to the
Tarpresslion "permanentt, wit h@&@'%@&@@rimp that word inapplleable

“in the clvemustances.? 9his secoums to we %o show thal Lengbon, J.

w’g

a0




regarded the oz p?@ﬁwi@ﬁﬁ "indefinite" and Yot Limid éﬁ:&@ 0 timot
'as synonymous g and T think woe can sag wnaa meaning those wovrds |
“@omvéy@d Lo him?'b@@@use he said thoy geve Ya ceritain sha&img to
Hthe esxpression "permanent, withous cendeorins tﬁa*‘J@@d
#inapplicable in the eireunstancess® and becaugse he whon Lumed.

iately wont on %o sayw:- "In other words 3 the intentlon must be a

RS

Upresend dn wwenvion to reglde perma amently, but 4t does nov Baan that

eguach inbention must nocsssarily be Irrevosable v

With the gr@at@sﬁ raspact, I.ragafd the sxpressions
“indefinlte pericd® and ®g péri@ﬂ 1ot limited as to %iﬁ@” ‘a8
s@mawh@ﬂ egnivecal ond susceptibie of move than ong m@aminga
For imstanﬂeg 8 p@rg@ﬁ_mighﬁ Bays- "% have come to Nay Gulnas
w0 abay Andefinid lygw o stay for “an indefinite paricd,¥ op
to sbay for & povicd ‘oot limited as o aiméyﬁ withous in any way
meaning thalt he had an intentlon to gtay permanentiy and for YT,

T

I have elready suoted Lovd Chelmafordls rejoct 2ion, dn Hoovhouse Ve

]
)

Towd. @f the argement thal was advanced in that cage namnely
LIS YA 7 9

that wheuever thers was resldence in & place Yfor an Indofinite
time®, this would suffice %o prove an intention 0 nequire g
domicil of c¢holeae, Chashirg, (@@a 6iGq, Pe2l¥), commente that

it is nmov gurd ctly sceuwrate 40 say thet an intantion o veside

i a comnblyry for en indefinite peviod 1g suffilciont, though this

=l

ig a fanmiliay formuls with JEIZeS. . 0"  For those reascns, it sooms

ta me that tho use @f phrages guch as "wesidence fop an indefinite
paried? should be avoided, uwnless followed by an axplanation of
what, cxzetly, thoy mean |

The nezt guestion 1g:- “How i en iﬂb@ﬂbi@ﬂ o acguive
2] d@mi@il of cholee proved, - hy‘wh&t %viﬂ@m@@@W Che%h 5 (Ope
¢ilos Po2RP-231) soys thab "all the Tasss, in&lﬂmm%ug and ovents
Wy ajﬁanﬁﬁ 1ife ars both relevant and adwics abl@ indieationg of
Phiz ztate of wind,.,. aothing is neglocted which can pmssibiy show
tehe @ir@@tion O @ mants mind., His aspivaiions, prejudices,

Temours, health, religion, finsnces - il are taken into accowund,

l
g
!

@q

ths Tord Atitinson obse rved with reference %o the cose of Winsns wod-

310
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# ¢he t@éé@ﬁg habits, @@mdéeﬁg actions, smbitlons, health, hopas
Hand projects of ¥r. Winens deceassd, wers all considered as
“uheys %0 his inbeation to make a lwme In Bngland.t" As to
‘@clarati@mﬂ of intention, espesialily verbal declarations of
gimi@mfi@mgﬁ Chaghive congidera that the suthorltlss show that

such d@@l&f&ti@nﬂ are (as he pubs 1%} “ithe least reliable form

avidanco:¥ but thse wide sweop of that goneralisation ig e@ﬁir%@tsd

semerhat, I think, by the authorities he thaen prooeeds o eile;
Cofle, Fodgson Ve Vo Besuchesng, {38581, 32 o .Fls, 285, 325:.
Hpo entitle such declavetions to any weight, the Court must be

%@atiﬁfi@ﬂ not only of the veracity of the witneﬁsﬁs who depose

)

deo euch declerations, but of the aceuracy of their memory, and

2

Behat the declarations conbein g xeal expression of the Jlntention

Yo the decesseds” and Lord Buckmester In Bosg Ve Jogs, 1930 AL.d3,

P et R A s

at Debj- “Declarations sz to intentlon are rightly regarded in

Haebermining the guestion of a chengs of domicll, but they wust be

Jozswined by considering the persos Lo whom, the purposes for

tghich, and the clveumstanses in which they ero made, ahd they

fauet forther be fortifled snd carrvied imbo effect by conduet and
etions consistent with the doclared expressions Ié 1s,

porhaps, vanecessary 4o add that, es the olioumstances vary with

each perticular case, it follows that the evidence that has %o he

sdduced 0 prove an Inbentlon B¢ asguire a dowlell pust very with
sech perbiculay ©888.

?Eumg the legal principles go nimg the sequisition of

a domicil of cholce are well sebtled, bub, of @ owrse, difficulitises

mey avise in coming O a decieioh an the fa@tgnof a pertleniar

cane, However, sueh difficulbies, (&8 E@rd haeﬁagh%@n? quoting

L@@Q Cobhenhan, sald in Wipsns'® Casel are “mu@h diminished by
¢k@@§im stepdily. in wj,w the principle which oagh Ho-guilde the
desision as to the appliemtion of the Tasts¥,

What T now heve o considey i thiss- Hag the Plaintllf

ischarped the onus, the bardan that veste upon him, of proving

L
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elearly and to the sablsfaction of the Gourt thst he had, st the

rolevent time (that iz, ab the tlue of the Plidng of his pregent

"ﬁetiti@ajé'&@lib@raﬁaly sbandoned his forner doniell (preswumably . |
bis domicil of origin) and delibérately sedquired s domicil of
ehoice in the Territory of New Guinea by r@@iﬁ@né@ n that

Tervitory, coupled with a Ypresent intention? {(that is Yo say,

an davention or "Eived and a@tclad parpess® at the relevant time)
o, hgs @artg %o adopt that Torribtory ss his p@rman@nt h@&@g
without a;y intention of further @haug@9 (axeept, . possibly, Tor
soma t@mp@rafy DPUTPOse such a8 a visit de Australia on leate ox
on business)? t - ’
The matexrdai evaiﬁabla ©o we for arriviag ot 4 deeclsion
on that guc@uﬂ@n can har @1? be described as abundenty 1% consiste
%Htiﬁ@1§ @f‘$ta%%m@ﬂt$ mede by the Plaletiff, the only witness
at this trial, -
He has told the Court that he iz a stores officert
e%§1@yed by Gentas Aivways at Lee and he apparently considerg
that he 2 at his zenlth with that cumpany. I¢ 18 common
knowledpge her@ that. Qan@pg Afrwaygg rogulap @axri@r of pussengers
and meils o and frem &ustxali& and throughout the Territery of
Papue and New Guines, has p@rﬁﬁnnﬁég offices and @gﬁahlishm@nts ‘
at Ay pla@@s in dustralie, @apua and New Guinea. } A
R &g to residence in the Torriltory of Wew Guinea, the
Plaintiesd laiég In avidences~ "I came o New Guines in 1945 —-in
September - for aboub 24 hourg, bug r@barmaa in October, 1949 _
and have besn in New Guinsa ever sineo,- axcept for one Lleavs of : i

about two months, and several short vieite - a week st most -
N

to fusbraile on the company®a businasse®

His Counsel thew put the j ni&%r=ng @U@@Li@ﬁ %o him :
@@ﬁcgfnimg hig intentions- "Iz it your hnt@& i@n to makes your
perganent home in the T@fﬁit@ry?w ¥ am afraid that that cusgtion

was out before I could stop %, - a thing thet is 1iable %o happsn

vhar o Judge 1s alse hig own Court cepovber ond is busy teking

D
;,
Pt
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ﬁmtego The question, in my opinion; was a lesding one and, what

-

Hs mora, bore directly on the fundemental guesbion of the

gﬁlaimtiffﬁs domieil, the very foundstion of the Courtls jurisdic.

progoadings, - as Lord Merrivale, Po, poluted out in Harlsnd I

of New CGulnoa. Bxcept in well-recopnized instances relating to
routine and non-contreversisl matbhers, leoadlng guestions ave

tobjectionable, and this 15 so even iun wdefended divorce

Hardlend (Kimgls

Proctor showing nevgg), rPepovried in o pracstice

tlon in diveree wader the Divorce and Wotrimenisl Cguges Grdinanse

note in (R952) 1 ToLofle, 699, The question put to the Plaintife,.

.

|

Ig 1% your inlention 4o make your permsnent héme in the Territory?¥y<

;Waﬁ i a8 f@rmfthaﬁ might not uwnreasonably be thought to eonbain an

ﬁl@m@nﬁ of persuaglon sulficient to suggest an affirmative answer,

%Buﬁ the Plaintlffts reply, glven at cnce and withoundt any hesitation,

wass--N1 dntend %o remain in the Territory for quite a long time

7e%. T suspect that 1% 45 possible that that reply was not quits

ﬁha%-mwg Eirke may hove ompected from the Plainbiff; but 1% sbruck

ne a8 bolng o sponbensoug and trathful answer.

Contimning his evidencs, the Flaintifd seids-
Sy

Lo My Firkse .

B>
%9

Po. the Gongbe

i

To Me, Eivkes

How OGuinea. = | N
Lo the Courfe: Q¢ If your Company were Lo offer you a-bettoer
T post in Australis, afber that, whet would
oy H . : .
g . Fo 4o : -
432 Thet will have %0 e decided at the vime, The

Q¢ If you pet thig diverce, do you intend %o

marey agedn?

1
el
v
o]
5

ledy here¥

ehe hag heen working for thres years.

If we wore 9 merry we would set up a home in

Company eould not offer ne o bebter Jjeb than

I have,- with sy qualificstions. I¥ I were %0

. : .. An :
To a Sister working/the Hospited at Tas, whews

A8 T get this divorcee, T inbend o maryy again.

i - e -
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marry again, [ would Live In a~Compeny nouse,

Y ot By oWn. I have no propevty in New Cuinss
Qs Whers would yeou retire?
A Probably up here

2 What manid you do 17 you rotired here?

At T would heve to tey and £ind something to do
ond I would have to get & housey I should be

eble vo do %ha% within the neEt 30 y-@f

To e, Kivhes G¢ If vou wer@ to leave your pregend employnent

with Qaqﬁa J would you wreturn to Ausﬁragia ow

remain horae?

Az I would remain here,
o the Courts s I the lady you think you might mervy if this

Aivoree Wore e ranbed ware TO g0 to Australia
and not mish to leasve 1%, would you still
- gtay hoere aﬁﬂ let her go? '
Az T dontt suppose T wouldl® _
. Later on duving the heaving, aftor Shere had been o
mid-morning adjournuent, and in his last gquestion in evemination-
imqﬂkﬁ%@“u:ﬁmtﬁiwgE@oﬁﬁ%@mwﬁ@ﬁtM3m$mmtgf

intention by aﬂkiﬂg the Plaintiff:- “When you loave yvouy present

enployment wibk 1 Gantas, do you lﬂbeﬂﬁ t0 return to New Houth Wales

bo take up a final and ;@rmaﬂ@ng vosidence?™ (Thet questicn, of-
course, should have been in some such form a8:- “When you leave
Yo ﬁr@scntigmplﬁymeﬂé with Qanted, vhat do yon int@gﬁ o doFi}),
Thé-?laintiff ropliods- It 18 my intention; whether ewmployed by
Gantas or any other organization, o remain in the Terrlbory of
Yew Guines.® Io that answer the Plaintilff did nol. expressly say
now long he intended; iun those cireums %dmcusg t@ f@maﬁn in that
Tﬁ??iﬁ@??; nor dld he say what his intention whs, AF he wag n@t
@mp @y@ﬁ pither by Qantas ov by ooy other ergaunizetion.

A nuwbsr of the Plaintifls auswers roferred o his
wind as at the present btime, whersas what hag to be Fivet

determined iz his intention sbout his domiell at the time of the

S
e i
[
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fiﬁing mf the present pebition in June last: hﬂ%?qif his answers
“in the prosent tense” show Llight on hig intontion at the time
%h@ée procestings were lngtituted; they may be logitimately taken
intoe account.

‘ The statements of intention mede by the Pleintiff in
evidence have, of course, 0 be carefully scrutinized, just as
all oral evidence shouwld boj and perhaps scrutinised with special
care in this ingtance, beacause the Flaintiff iz sesking & div@%@e

-

end sesking 1t quiekly. As slready mentioned, he has told %h@

Court that, i€ he succeeds In getiing s divorse, he wishes.to
BETY @ a@v now livlng snd emploved by the Administration at Das.

wag that he b@@am@

cr

(T do moet thiuk he m@ﬁo;ﬁﬁ@ﬁ how Tong ago it
atbached to hor or made wup his mind Lo warry hep, if 1“0930 Ha

told Mrs Rirke that 1€ he wore e get e dlvevse and re-marry,

Qamtag wonld B9 able to let him have newly-bullt merried

gocommrodation on the Lomn af Novembsy neiZt - a littls over o !

f@finﬁfﬁ' hence - and that he 414 nov imagine that thael acconmo.

it

dation vould be kept svailable for move than n month after khaﬁz

1T he missed getting that sccommoedation, he thought 4% would be
Papproximately two yoars, in all probabiliiy® boefors similap
acconmodation would be svallablo, v, Kirke wold the Court thal

1% wes inbended, - in The event of a dgereg nisd belng granted, to

apply to the Court for an ovder (under Section 26 of the Ordinence)

to sbriége the wvsual sixz monthe® interval bebween dasves nisi snd

doeras _ahsolpta, n order that Uhe Plainblff and hig‘p?@p@seﬂ

breide should net miss the oppovtuniby of setting up house in the
merried acoommodation that the Plaloblff thiaks ﬁhq“ his Company
will be able %o provide in two or hhr@@ waekst hum@ but that may
not bo sveilable for wmore than a wmonih ﬁxtawxﬁmqwo :
w % The guestlon, then, is:- Hos the Plaintife dlscharged
the omumg thet rests uvwpon him to prove that he hed aeguired a
dopleil of cholce in the Tervitory of New Guinsea ab the time of ‘

the fildng of his present pebition? The Court has had the

2a
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dventage of hoaring ond zecing che Plaint ;ff give evidense,

=

ﬁndg although at times he appeared a LAttle forgebiul, on the

a,

whole he seomad $0 me to be truthful at this ﬁgialg Thiag is
bmrna SUH by some emswers of hils that bacdly supported his case
or gupported Eh@ proposition ﬁh@% ne had already formed the '
TTigad and setitled purpose," at the time thoege procesdings wars
instituted, of making Vew Guinea his @p@rmam@ﬁt home, withoub
auy Intention of further change, erespt possibly Lo soms
Lemporary purpofe.t Such zu suswer was hig voeoly o Mro Kirke's
Lesding guegtion that ¥ have alrveady weferred to: alﬁh@mgh'théﬁ
gquestion virtvelly put the W@Tﬂ& Yparpanaat howe' inte the
Plaintifi®s mouth, ho neverthelsss repllede - Y Intend %o remnin

in the Territory fov dawlie s Jong Ging vai.” That was 2 cleaw

raply and T consider thet, when the Plaintiff gave it, he spék@
the trulth and meant Just vhat he 2:id. The plain Bnglish of thst
reply W@ald have o0 be distorted b0 make 1% convey that the .
FPladntli? bed a fimed ond setitled mmm@naﬁﬁa to settle bn New
Guines permencntly and withoudb eny inbontion of further change.
I gm flgg of tho oplnion that the rest of the Flaintiffls
svidance reluting to his Intention, which ovidense I have already
recppitulated heve, doos not, vhen examined, really sarry matbters
éﬂv fupther than that flrst reply, of offset 1t or its effect.
Ko doubt the' Plaintiff ﬁzbe wWls to remaim in mbw Galmaa Ufor gulbte
a long time yeb.® E@ i @niy thivty-five. Although he savs he
s n@wgr@p@$ty heve, he apps r@nﬁly haz n satisfactory job with

g bip Company. Further, the women he wiﬂh@g Lo marry, wohen frag
to do se, happent to be in Wew Guinss., Bub a presgnt inention
e remai@ in- New Guinsa "for quiﬁ@ a Long i uﬂﬂ yot® ﬂsz@rs from

]

g pregent dntention to remain In Naw Gulnes warmaﬁ@ni1y¢ In ny
S
vidw, the Plaintifs has

e

foiled to prove ¢loawly or sabtisfy the
Court thet he, at the time this sotion was 'ﬂgtizusadg had the
fined and sebvled imtention which, with residenece, was necessary

50 sstablish that he had asquired & New Guines domieil, From thetb,
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- Teilsd for reasonz given by Bafryg doy a8 follows:- The investiture

it followg thet I hold the view that, in the cirenwstances of
This case, this Court hes ne Jurlsdictlon, wader the New Gulnes

Lyores and Mﬁt?iﬁﬂﬁial Cougod Srdinonee. 0 grant hia the

dinEQQ he has prayed for. It 18 most wiortunate for the
Plainbify th&t‘I have had to come to this decicion  and that,
for the g@@@ﬂd'timag his efforts to obbain the wmatvrimonial
relial he would geem to merit have faileds but, on the weterial
available to me, I have no doubt that T could not hones tly have
arrived at any other desision.

Buch experlenes as T have had in the Sow duines Divorce
Jurisdiction has given me tha imp?@&ﬁién thet ccoasions musd
from time to time arise on which a mareied person, resident in
Wew Gulnos and desirons of obtaining a divores, and his or her
logel sdviserg, ©ind themseives comfronbed with AifPicnities in
proving, dn a proper way, that the Wﬁﬁlﬂmhﬂ patitioner is
domiclied In New Guinea. Oscasions con even be Immgined on whi@h;
ipr various reasong that I need not pow alaborgte, a would-be
9@%1%1@@@@ may be tenpted to swear,- shall I say, “light.-heartedly?
o gl ihme thinking," . that he or she possesses s New Gmﬁn@a
Gomlell when, in fast, this ie ab least doubtful, TF @u@h
sltustions have ever avisen, one womﬂaﬁs whether comsideration
was glven 0 the ques [E whaether i1t wag possibls to aveld thoso
@irgicultises by having recourgse o tho procedury pEéﬂ@?ib@ﬁ in

Pert ITIT of vhe Commopwanith Megrir ﬂﬂanT,ﬂh}quﬂﬁ@t__gggg which

wonld seom dosigned o meet problems of {hat kind., Bud I cannod
at the mone ent, recollect any case lo which Lho 2id of that
Commonwenlth Act has besn involted in Vew Guinﬁggmﬁh@&gh 1% applies
bo g h Territories of the Comasnwaalth." An ing @resbiﬁg attenpt

i

ves mads In Vietoris not leng age, o the csse @f B Bhanies .

-
Sapled, 1952, A.0.H., 62, to have g potition f@f divoree, Filaed

undar 4 hg’fiemgtian Mnrelage Act 1928, amonded Yin order %o @ll@g@
in the slternative a Soubth Auvstralisn domieil and claim alternative

rellsl wmder the Comuonwealth M Matrimonial Causa L ACk 1945, I

]
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of this {Victowvisn) Court with Federsld Juvr risdiction is explieltiy
stated by Sub-Section 2 of Section 1OV (of the Commonwealth

Mabrimondal Couses Ach 1949) Yto be Yo hear and determine

mabrinomial eausa% Instituved wder Sub-Sagtion 1 of Seotion 10,
The proceedings whi@h I am asked t0 amand are fustléumted under,
and depend entirely wpon, ﬂnrigdi@tian ardising wnder the law of
Tistoria, and, es the petitionsr hes nodt instiliuted preceedings
vnder Sub-Sectlon 1 of Sectlon 10 of the Commonwenlth Acty thers
is no precosding before this Gourt which hé@ attracted Federal
jarisdi@%ian@'ﬁh@g T have no pawer, in the ezeveise of gtata

jurisdiction, %o amend this petitien so as to allege a grouwnd of

relisf depondent vpon Federal Jurisdictlon, end ag the proceedings
stand, I have no Federal jurisdiction 0 exerciso.® @bvi@uglf

aaﬁif@f the ssme reasons, v application t@ mm@nﬁ thae p?eﬂung
petition in a slmilay vay (hod such an applicetion beon thought
of and made) would have been doomed to fall, the present precesd.-
ings having been instituted under s Hew Guinen Urdinance and nok

mnmder the Copmonweslth Metrlmondial Fﬂﬂaqs Ant 1@@§9

Tt Ty

For the resgons ¥ bave given, thae Plaintiffﬁg progent

actdon wmuet Lail,

(8gd) TFoBo Phillips
Cods
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