fhdgment. 1
REGINA w{fen WILLIAM ROBERT A}BERT.

La4e53
In this case the accused WILLIAM ROBERT ALBERT appears before +this

_ﬂburt charged that between the lst September, 1952 and the 24th November, 1952

o4

-

in the Territory of Papua he stole
o 2 tons 18 owt, ﬁrass Shell Cases,
3 tons 18 cwb, Copper Wire,

5 cwbt, Lead

all the property of Reginald Walter Eginton,

The dcused, acting on advice, elected b0 offer no evidence at the

‘conclusion of the Crova ecase,

It is, of course, not for the asccused to disprove anything, butt

fo} the Crown to otherthrow the strong presumption of immocence raised in

| favour of the accused (in common with every accuged) by proving every element
%{}of the offence beyond a reasonable doubtb, or, in other words, to furnish
;'proof inconsistent with any wational gonclusion other than.the gulilt of the
:accused. .

It the Crown fails to atbin that hipgh gtandard of proof in regard to any
%I element of the offence, then the accﬁﬁed is entitled to the benefit of the
iﬂ doubt and to his acquittal, ‘
The facts of the case.are;as followgs-
The Port Moresby area contained, as a result of the War, considerable

amounts of war surplus material, iﬁelﬁding non-ferrous metals, the property
. P .

=

of the Commonwealth. T

Reginald Walter Bginton, in the name of R, Eginton and Coy,., purchased
from the Commonwealth Dispogals Commlssion the right to collect certain non-
ferrous metal the property of the Commonwealth on the dabes get oul snd in

" the area set out in the fqlldwiﬂg.Sales Advice Notesgi-

Sales Advice No,: MG/G/1023 * 15th January, 1947.

R EGINTON & GOY,,
PORT MORESEY,

LOCATION: In region 15 miles from Port Moresby Post Office,

ALL AERTAL CABIE, UNDERGROUND CABIE and COPPER WIRE in an avea
bounded by a distance 15 miles in all directions from Port Moresby

Post Office and on the understanding that P.M.G. Dept, have no
further use for it,
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Sales Advice No, NG/G/1182 21st June, 1947,

R, EGINTON & COY,,
Port Moreshy Hotel,
MORESBY.

LOCATION: Moreshy,

All shell cases and cartridge cases sgituated within 15 mile
radius of Moresby nob previously sold and sbandoned by services,

Reginald Walter Eginton has testified that ever since acquiring those
.rights he has ongaged in the business of colleeting metals the subjech of”
Hffhose Sales Advice Notes, Mr, Middleton of Treasury Disposals Secbion has
;iﬁestified that Reginald Walter Eginton is the only operator collecting non-
ferrous motal in the 15 mile radius of Port Moresby.

..' On Thursday, the 20th November, 1952, Reginald Walter Efinton's gorl,
“Walter Eric Bginton, vho agsisted in the bﬁsiness of metal collection pursusnt
Eto the above Sales Adviee Note'gave his fatﬁer certain informatbion.

On Friday, the R2lst November, as a result of that information, Reginald
Walter Eginton sought the assistance of the Polica, aﬁd in company with
Inspector Evans and Inspector Woodmensey, drove out to the home of the accused
at the 3% -Mile,

On arrival there, it was found that BEginton Junior had already arrived,

In the yard of the accused were 48 drums sealed and marked g%% and all
nurbereds A

The accused, on seeing the Police, asked “ihat is the trouble? ¥ Inspector
Evans then told the accused that they had come to see ghout the 4i~gallon
drums and agked the accuged if' they were his, Thé accused replied "Yes they
are my property." Inspector BEvans then said "Do you know what they contgin?!

“ The acoused replied "They contain scrap which has been collected from my dump,®
adding, "I bought Joe 4h Wong's old dump at the rear of Bmpuni Village,"

The accused, on being asked if the drume conbained any shell cases,
underground or aerial copper wiré, replied "Yes, but not very much,"

He denied having any idea of the apﬁroximate weight of guch material, again
saying 1t was not much, Inspector Evans then gave the customery caubion %o
the accused, who said "I would not like to go to Court ovor this." Inspechor
Evans replied, in effect, thab Eéinton had made a complaint and that the
necessary actblion would be taken if the evidgnce Justiried it,

The accuged then told Mr, Fvans fhat the letters on the drums represented
British Metal Compeny snd ®SYDt represocnted Sydney, and thal he had obtsined a

customs clearance and was shipping the drums on the ¥Bulolo" that day.




o Mrs Evang said that he would prefer that they were not moved +ill the
WffhéVcontents could be examined to see if they contained any of Egintonts

_ The accused demurred, saying it would take a lob of labour and cosh g
lot, Eginton, by that btime, had walked up and undertook ab his own expense
o empty and re-drum the contents, |

ig}'; Mr Evans then suggested to the accused that young Eginton would come out

. on Monday to collect the drumskbake them away bo his yard to examine the
;ﬁﬁéhtents. The accused did not reply.

 fH :.'0n the Monday, Waltor Eric Bginton called, as suggested by Mr, Bvens, ab
?;thé residence of the accused, when it appears that the accused would not part
? uith the possession of any of the drums, bub pointed out 10 drums ag containing
@f@opper wire being drums Nose 38 « 44 inclusive and Nos, 46,47,49 and Noge L-14

?finclusive, plus No, 22 respectively all marked giﬁ .

- On the following dey, Tuesday, 25th November, the same Folice accompanied
" Reginald Waltosr fginton, and the accused again identified and drums mentioncd
:]in the preceding paragraph, which were all sealed, and the Police removed them,

It is very sbrange circumstance for me as a Judge and jury to congider
‘.that at this interview the accused denied that he had any authority in writing
from Reginald Walter B inton to collect scrap metal, when he has produced such
an authority prior in éate to the progent charge and admitted by Reginald
Walter Eginton to be genuine and in his favour under the name of "g,Albert,! by
which name he was known to Eginton, That authority is as follows:-
i © IO WHOM IT MAY CONCERY

I have given permission to Mr. S, Alberts to collect non~ferrous
metals and empty shell cases within a radius of fifteen (15) miles of
Port Moresby,

The gbove material is my property as I hold S.A.N.'s covering same.

( 8GD.) R.W.EGINTON,
: (R. EGINTON),
17th December, 1951,

He admitted that he had seen Reginald Walter Eginton's advertisement in

the "South Pacific Bost" in the following terms: -
' NOTICH

W/

the sald Sales Advice Notes within a radius of 15 miles from the Port
Moresby Post gffice, are the property of Reginald Walter Eginton and

- action will be taken if such property ie removed or dealb with, without
the authority in writing of the owner.

R.W. EGINTON,

igfi/ Judgment L -

The general public are advised that nnder SAIES ADVICE NOTES NG/G/1023 and
G?llsa lssued by the Treasury Disposals Section of the Adminigtration,
all underground cable Copper Wire and Shell Cases purporting to pass under

The Accused, on being asked where he had collected s large amount of metal,

said he had had 23 nabives working on ‘the Baruni dump, but could say neithsr

their names or villages., He further admiited buying scrap metal from villagers

generally, In a small enclosure there were some loose copper aire and some
4-gallon drums with sholl cases and a g ~ eized A4~gallon drum, which he said

contained lead from old collectiong.

g
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_When the Police removed the 25 drums and thescrap in the enclosure, the

used said of the remalinming 23 drums "they are definitely my property® and

hat ‘they contained no shell cages o copper wiras
_'On Wednesday , 26th November, 1952, armed with a Search Warrant, Mr. Eginton,
the presence of Mr, Evans and accused, opened the remaining 23 drums

said, to contain

ch were found, contrary to what the accused hwd

_'.'The non-~ferrous metal claimed by Bginton, on being weighed from the 23 drums,
ounted to 2,052 poundse

The Crown has produced native withesses ,and their evidence and the

3% -Mile by the Police, the accused was buying
wcrap metal £ rom village nat:l.ves collected by them in and around Port Moresby
and within the area covered by Eglnto's rights under the Sales Advice Noteg
above referred,

. The evidence sabisfies me forther that the accused purchased rights

_ :Ln the rubbish dump at Baruni previously owned by Ah Wong, and although in law no
V'non—ferrous rights could; in view of Eginton's prior claim, pass, yebt ag the

_ ales Advice Note to the rubbish dump gave no notice of any prior right to
;"‘:".any non-ferrous metal there, a claim to non=ferrous metal from Baruni dump,
i}. if mede bona fide, must be resolved in favour of the accused, but on the evidence »
J that claim was not, in my view, made bona fide in respect of the 23 drums baken
_under the Search Warrant, for the accused himgelf, when baxed with the

quan’clty of non~ferrous metal therein contained, endeavoured to pretend that

he did not know how it had got there, '

g‘fi:.- Now as to the 25 drums which the accused admitted were the property of
!if:;:_-Reg:mald Walter Eginton, it hags been urged by Mr. White that any admission by
éf._the accused can, in law, furnish no evidence of ownership in Bginton, I do

f:i"not agree. Boaring in mind that the accused had been his agent for the
““gollection of scrap metal, it may be baken properly by a jury that it is
"'peculiarly within the knowledge of the agent where that meterial came from, and,
~in addition, there is the evidence of the native witnesses. I do not see that
suggestions made by Counsel that the metal in those 25 drums may have come from
:_'S'Oro Bay or from some widely g enorallsed Bales Advice Note should trouble me ag

'-f.a Jury, in view of tho evidence of what the accused himgelf said at his many
:_'m’oorviews with the Police, if it had any reality,emd I think that the proper
="'_'-consﬁruction to be placed on the ev:t.dence placed before this Court by the Crown
ig that it came from the purchage from village natives collecting in and aboutb
“Pork Moresby, as the accused well knew when ho adritted the drums as the property
of Dginton, ‘ '

This br:mgs me then, having resolved that t.he non=ferrous metal in the [ér
drums is, in fact, the property of Reginald Walter Eginton, to congider whether
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e whole circumsbances meke out a caso of stealing and in this connecbion it

to be noted that an essential element ofwgﬁgggggggigﬁgg‘g§gggggyiggwh__
_Eifgggggg;pgﬁihe_pnapaggg the subject gégﬁhg_ghggggHépd that agportation
__gg;zgﬁ_ggmgrphysicalwxamevaarkmmmau;g_ggg;;_jglggggjggr '

- In this case I con find upon the evidence no asportation because as the
5a§cused was the agent of Eginton for the purpoge of collection it iz not
ipoésible to fix the exacth moment when the accused conceived the intention to
fake away with the property except from the momeht he marked and gealed thu
druns and these overt acts did not involve any agporbation, If I am gorpoct
ﬁhan upon the peculiar;fécts of the present charge the evidence does not

- support the charge of gtoaling,

It remains then to consider whother the evidence supports a charge of
ttempbing to steal the property mentioned in the indictment,
Sectlon 4 of the Criminal Code reads ag follows:

"When a person, intending to commit an offence, begins to put hig
intention into exceWblion, by means adapted to ite fulfilment and
manifests his intention by some overt met but doesg nol fulfil his
intention to such an extent as to commit the offence, he ig said to
atbtempt to commit the offence, M

Section 583 of the Code permits a person charged with committing any offence

?;to be convieted of sttompting to commit that offence if the evidence warrants such
a conviction,

éfc1earance for the droms; he had marked them corgecubively and with the consigneets
[ i
ddentification legend MO

then in the Port of Port Moresby.,

- Surely then the aceused had begun to put his intention to gteal the non-
&fferrous metal in the drums into execubion by mesns adapted to ite fulfilment,

Now, on the facts disclosed by the evidence, the accused had obtalned a customs

Syd and had arranged for their shipment by the "BuloloW

g?such intention being manifest by the overt acts mentioned, Who can doubt that had
;]the police not intervened the drums would have been shipped on thet vary trip of the

- MBulolo" with their destination Sydney, Those overt acts of the accused do not
; femotely lead towards the commisgion of the offence and it geems to me they are
;ﬁhmch rore than mere preparabion, They were steps taken which were proximately

- comeeted with the asportation of the goods In furtherance of the theft intended
by the accused (sce Bernard Conrad Bloxham, 29 G.A.R. at page 3973,

_ I exclude from ny congideration the lead the subject of the charge ag in ny
;fview the Crown hag failed to establish any property in them in Reginald Walter
%nginton. In view of the foragoing I therefore £ind the accuged "Not Guiltyh of

- stoaling but guilty of Attempting to steal the metal excluding the lead referred
%o in the indictment,

.- Accuged, I £ind you Guilty of atbempbing to stoal the property mentioned in the
- indictmont but "Nob Guilty" of stealing,

Allocutus:




