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This action was heard by me abt Rebaul om the

.

Jor13th and Ihith Iastant and I reéeﬁved Judment 4o be glven at

_ The Plaintlff sues Lor £L,821, 18,11, Tor the
ﬁrice ot gqsdJ aeld and del 1ve=@l and or monsys palds

The Defendant palﬁjluuo Gourt £125, 18011 , with
admisslion of 1inbility, in reﬁ@éct of ﬁhg3claim.for TMONeys

onid, and the sebilon has been Tought with-Tespect Lo the
o bolonce of £1,699, claimed as the price of a Dodge bruck, with

cob and chassis, olleged 1o Lava been sold and delivored oy

uh@ Pladntile Lo‘tho Da fonﬂqnh in mranance of a parol agfeemenﬁa

ih'llﬁ defence, as Tiled, the Defendant admitied

1 thot the vehicle had been delivered to him aud that he had

re?éivea an neeount Cpom the ?}ainhiff'for £1,699, and he
pleaded two defences, as f011o%%°m" ' '

' (1Y Whot the awrccmLﬁ* helbween Lho parties
nrnviaed;tﬁéﬁ the Plaintlil S ddl &el;vef th@ vghlulo %o the

Defendant on sale on 19turn9;

i

b enane uhau ig tu gay that the Dofendand
should have pojgobgion of thoe gald brouclk
Yo a waduonnb10.pvﬂ o In oﬂdcv‘ﬁo
spoertaln whether ih was dn selbisfactory
condition and that the Defondant should

e at Iiherty bo moturn the seid truek 3o
thae F1&AHQL“”'EQOulG he not wish o buy L. ™

The Defondant Turther ples ded, for the purpose oF
e

i ' -
this defeneceo, Lham bhe veblclo was ol inas o Duis;ﬁcuory

! 1, 3
condlition, that he notifded uuq “Jawmbli $hot he 41d net wish

i ' ot
FRIDAY, the TWENTEmTHERB Aay of APRIL, 19514, at 8. 30.a.m
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to buy 14, and veturmed it to the Plaintiffe
At uhg hearing the Defendsnt set up, wlthout
fomnal, smendment ond without objectlon, that the "brlal period®
was thrvee months, not hecause 1L was roasonable, but because
it was @pr@ﬁsly Pixed at-thrae moniha hy the agreemento The
issue joined upon this defence was conbested on that baglis,
(2) Tire sceond &efeﬁeég as plesded and foupht,
was Lh&b i wen a berm of the agrecment bebween the perties
that the PLaintif® wovld sell the vehlcle o the Defendant under’
the bterma of a hive-purchage agveemente '
The poind of this ﬂ@ﬁ@pcug an stroiqiy contandad on
- behalf of the Defendant, was that, if I found for the Plalntiff
upon the First defence, the Plalntifl's only action was Lor
¢ brcach of th%‘@efendantge agreanent to enter into
a nlre-purchase agreemenﬁeg
(3) Although not pleaded, a thivd defence wag
Pressed 5_'éﬁpumenﬁ cliore me, N uLy, thatb ﬁhé transaction
it s301f Was 3@ smounted o ? Terbal h&oownuwchawe:agreementg and
that the Pl j ullF?“loﬂl? %iqhta were bthose nemwgribed in Section

& ol the Uil e Furchanae AﬂwgtmOﬂL Ordinance mon‘ﬁﬁ of 19861,

which the Defundantua Goun el nrged e{cludcﬁ am right Lo gue
for the price or any xﬁshdlﬂcmbs thargol '
- The qu¢nu1f”' ‘Menager ab stﬂbngg who rept GSLmtod
the Plaintiff in the tramsaofiony ané its @ﬁDLOyG“ in cnahg-
off 1ts Merchandlse E@partm@nt ard tho Doﬂendanug gpave avidence
hefore 16 A number of‘Eﬁhihihs are in eviﬁenée; the nost
iﬁportan% ﬁein" Barhihli ”&g“ the duylac%ne of the docket or
nyoics dauad 9 L fqnua933 1953 and dclmvuﬁcd %o the Defendant
at KKX&&EKK the time the vohici wasg GCMﬁV‘“Pﬂ o him, aod
Exnibit “1“ containing Pivi letiors,

‘ I have no hoslbatlon in Findiay Tov the Plaintiff
upon bthe issue ralsed oy Pivet defenca. Apart from tho
gworn bestimony off the lﬂinLLff“q rlinesses, whlch I accept,
the documents and probu JL]LLLC e strongly agoinst the
Defendéﬂﬁ?$ gonbention that he had a three montha® trial perlod,
ag, he allegcsa ‘

. As was wpown bo the Plalntitf's Manoger, onc of
the purpoases Tow which uhc vehicle wog rogulred ?y the
Defondant was to cavry ouu the maii contrach babwsen Xavleng

and oonnacbed by &

o

ond Mametanal, towns aboub 168 milos apax

pooad degeribed by the DCTLH&@HL as bad bto average Tor theso
parbs, ovelr whlch road the vehicle wonld be driven by & native

Ariyers "he Defendant had obtained this conbrach for one year
from Lot Jonuawy, 3953 T4 Lo wab laprobable,. in all the

cleomstanses WLocxoacﬂ iv the evidensce, that The Pialntilf

ﬁculd have agpecd to & “sqlo or veburn® Yor a Lhrec months’

period; g ing which the Delendant would have > hed the use of
1

the vehic o ond ab bthe eyf;:rifs?g;r o which ho would

without cnafug
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have been liable, aacording‘ﬁo hig own story, if he aelected
to purchase the vehicle, to pay only half the price as &
deposit and the balance by instalmenta,

The Defendant ﬂ]lcgbu that he relturned ﬁhe vehiclo,
which had baen delivered to him atb the Plaintirf's slore at
Kavieng, to nhe Plaintire, by leaving it at Zaf Kal Dlantation
of' the Piaint{ff, 1tuauod qqmg 68 mileg from Kavieng, where
it happened to broak down from engine selszurc gppreximately
two end a half monthe after delivefy of the vehicle %o him,

It was then being Gzivenq as 1t vsually was, by o
native ﬁriver;‘who was bhe oniy person on the vehicle. e
had dellvered mail to the elaxta%ion on the courier »un From
Kavieng to Naﬁatanajn and,, roouminp his jouweney tho Wamateanai ,
had travelled onJJ Torty yards on level road when the engine
selzad, i ;

I a?so bﬂnpaned uhut the Dcfenndnug who had spent
the previocus nlgnL ol Damasmong | some G0 miles fyom XKaf Kapf
in the Namatanai dxrooﬁ¢onp. arrived at the scene of the break-
dovwn twenty minutes lotep, Having, as he says, checked the
woter and oll to exclude their absence as the cause of the engine
seiring, ho 1eFﬁ the vehicle at Kof Rafs ¥o expert evidence
wns called azs to the condition of the vehicle, and I am faw Lrom
satialflied that the Ereakdownlwas canged by any defect in its ‘
condition fox Which the Plainbiff was vesponsible. - guch
evidance ag heﬂe is strong%y;suggcgts that the circumgtances
in which it waé deiven Promit“e date of its delivery, were

raaponsible, Sﬂ&.SugPGSLSg 4T Oa that there may have been more
than coincids ﬂCb in the hapycnings on she day on which 11 did
bresk down at de Kaf, ‘ . '

: Uban an eavlice OGC&SLO@ the bearings had bournt oub
and the Bcfﬁndant venlaced B§cm at his expense.

HOWLver< these maﬁteﬁs arosg only ineidentally and
as part of the dCLGﬂCL that Lhc Dofendagt had the trial period
of three monthS'and rotuPGCu' hc voh¢c¥o within such: pericd
hecaluse it wa now QngldbG?ﬁjo _

The Delendaat aid 1nL0ﬁm,{he Plaintife¥s Iaﬁﬁgaﬂ of
the brealkdown, qnd %oouevtou'Lh@ Plaintifd to hqv& the cnalnc
gent Lo AU hﬁalia Fop ova”hau1<¢nd rbps:v* ol the Plglntiff“b
expens e@_bocause he claimed TBHL he had & ”Wdﬁi&nbgw entitiing

hdim bo thia, dhe Mansger “OHJLPQ that the Defendant had no such

warranty, and 3 flnéy o1 Lue <v7den099 that the Qafondanb aid

»

not have the wafranty he cJaTmOQG He ﬂ?d ﬂDu‘S@ﬁ up Lhd% he was
cclweved from h;g agreement no pafcna o because of duy/%ﬁoach

ol fu ndameuuai‘uond;bion = (Lf 1t were set up I Wouid bound

to hold upom th avidence %hlb uhc;o was no such bﬂeach, and .

any event the U“LBTd&nL would hava waivad 1t} = nor did he

claim ﬁnmages for breach of uarraqty Tl e pave evudance that
vhen the exist cﬂ of' the wgr*aﬁtv was denied, he salds ‘ %%32




“In that case I am handing the teuck back
to you, za it is mogt vneatisfactory.

it ig on Nevw Cuinea Company's properiy
at Kaf Kalf Plantation and you caxn ske
arrangements to have 1t looked alter, ®

When the Plaintilff%s Maneger replied: “We will
gummons you for the full amouns," the Defendant walked oway,

I am satigficd that the Defondant hed ne such
vipht, as he alleged, to return the vehicle, and if it were
neceasary, 1 would find thalt he did not reburn ito It is not
sugpested that the Plaintlff ever accepied 1t bock, I will
not refer Lo all the evidence hearing upon this defences I do
regord it as dmportant and supporting the oral testimony Ffor
the Plaintiff, that, when the Plainwtbiff wrote to the Defesniant
its Tirst latter of the EUL March, 1953 in these Sermss

e would épaw'your attention to JOHF

accounts with this Compeiy ViZe your'

“general account O?fajollg and your Truck
- “EGC{JUILL L‘Jlﬁ{.ggo OoGa

oe‘o! 5 o e
.

Lo,

T“Truoh ﬁceount*

“wpnig sccount hos become due and you;
Patkention to % Uoulu b ﬁppfecl&tuda"

wnd tThe Defuﬂ?qnu ﬂonjioa on the l)hh Horch, que tloning only
the prices ke
"Reference Dodge Tﬁuehg charv & for o1
your Debit Note in Januery of this yeap
L ihie Debit note stotes 1t oz helng a
30 owh. Dodge bLrucks, I hoave sliready
mentioned Go you .thabt in oy opinion 1b
s only & 3/LGon Dodge, and theb no
L doubd after you had checked with Rabauol
of't'ices theve ‘would be a peductioa in
pricea. T have not yab Pcce&ng Four
advicoe on thu mﬂﬁubho

"T can Only guate that it lg my
inhention to pay my debt with your
 Gompasiy ag sodn as poemibleg snd an
, some of my Vehlcles arc again in
"commisqzon it bnould ﬁot he long aoforo
o payment is made.”

Phld CORVES pondeﬂcw is guite Ingopsistent with
ary Ucﬂ ﬁf:dl perlod, as thc Defendant alleges as are 2180

the P?alnulf g leliers of 2%ed, Mavoh snd 12%h Moy to which the
Jofendauu 63d not rbnjyﬁ;‘ I mey a} s0 refer, In this coonection,

“to the Pach Jhdt according to his own evidence of an interview
between Lﬁc PTavnu1:f°“ 1nLoPna1 ava¢tow end himgell (referred
to in the Dlainuf-f” Jet Luf of 15th June, 1953}, the
Defendant 61& not then v11lm.ihab he hed the GrULK on sale or
return, o Lhan ‘he had -a t.lei period of three months, althcugh
he was agqin informed ¢f the Plaintill g Antention to take
action for the price. Ec%dld nob foply to the Plaintilf et
‘aaid letber of 15th June referring to this interviow and
ré@aeating paymants B




I come now Lo the second defence, which Alsputes
the Plaintiffes right 4o sue Tor the price of the wehicle
ag dletinet from demsges for breach of an agrcement to enter
into a hire-purchase agréémento

Tpon the orel testimony of the Plaintiff's
witnesses, which I accept, supported in part by the Defendant's
evidence, 'and upon the testimony of . the 600umwnhs and the
inTerencey properly to bo dram {rom the GVlQOHGGg&Hd the
probabilities, T ©ind Lfor the Plaintilf upon this lssue also,

: it ip admitted thoat the vehicle was delivered by

tha'Plainﬁiff to the Defendant, and I find that this delivery
toock placeion 9%h Januafyy 1953, I £ind that it was a tem

o

off the agr@emen’t 5 in _pu.x'afianee of which shis c'i.slivef;gr' took
place, that, 1f the Defendant so debired, he conld purchase
the vehicle under o hire- purchase agreement in the Fowm of
Exhibit "2, provided thaﬁ he pald the sun of £850 within one
month of Golfvawy and witﬁin the some tims execuisd the hire-
purchoge apwccmonto X fiﬁd that it was alss o term of the
agreement thet 1f the Defendent did not pay such deposf% and
@xecute'sméh agresment wiﬁhin the said period, he was to pay
the whola pricu ot the expi*y thereol, ‘

- That the agreement wam, fs I have found, not an
agyeemeuﬁjmorely that ﬁhoﬁbefendanﬁ'WOulﬂ pay the deposit, and
enwwinM)Mmimm%mm@mﬁ-hdmxmntwﬁmnaﬁm sald period
of a month, is born oub by the Flalnilild "o orald besblmony, the
docket or involce, Hxhibit ®i," the original of which was
handed by the Plaintiff's employee to the jvfendant at the time
of del¢¢acy9 and the coﬂﬁogpondcnc@a ‘ '

Tven 1P the evidenco and infeorences did not establish
that the Dafendant was te becoms liable for the whole nurchasae
price &b ﬁh@-@Xﬁiry of one month Crom delivery if he aid not
pay the dopo ;1% and sign the hire-purchage agrsement wWithin
thet perlodq T would bhink thob, uwpon the Defendsnt fallling to
pay the avpo"Lu and enter into the hire-purchage sgreement, as
he undoubtedly @id foll, he wonld have becono Ligble, by
implicotion fron the civcemnstances and his conducht, to pay the
whole prito at the expivyiof the month alloweds

uIh waa s’vonély“urgea bofore ma hy Qounscl for the
Defendant 'bhat the pasging of propurty depends upon the
ﬁnﬁention'bf the parties, ond, as 1% wes, as he ‘contended,
theis 0ﬁ1¢1a 3 dndbention Lo cwbedy the trensaction in the hire- |
maechase agrgemonu in the fomm of Trhih it 2,V there can now
be no C]ﬂim Tor the prlge lof - the moh¢b%o hecanse the prsncqu

n it never passed to the! Dot endant. S

“fhece Lo, however, a principle, as I pointed cuat in
the course of his addvess, that rung through the law, and 1t
is that a peeson is bound hy the implications of hisg intention
veaponably arising from hls conduchs R

‘ T cortainly agree that thoe Plaintiff offerod hire-
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L purchasc berme in the fowm off Txhibly ¥2,% bul the Piaintiff“s
Menager salds '
T was intonded. to have the hive
¢ purchase agreement slgned when the
 Defendant pald the 50% deposit in

30 dayas. i '
:mdIlmmzmﬁ@mi@twniﬁfuﬂﬁ@‘mattM3mﬁmﬁmm"sfumt
to hire-purghase Lernng depéhded upon his ga§meh$ of' the
deposit and execution of the agraemanﬁ'witbin the time allowed,

Nesuwhile, the vehlcle wag delivered Lo the
Defendant ond invoiced to Wim ab the price of £1,699 on 9th
JONRATY & and e ached as 1f he were the owner thereoly, XHE
Eﬁﬁﬁﬁﬁﬂﬁiiiﬁ%ﬁﬁﬁﬂﬁﬁﬂi“ﬁ?ﬁﬁﬁ&ﬁiﬁ*‘gﬁﬁ&ﬂﬁﬂ@iﬁ&ﬁﬁibﬁﬁiﬁKwRIX@XEE%&EEQ
R IOREOnTeaTky Also, from the time the
vehicle was delivered o b@mg ne ached inconslstontly with
Clouge 10 of Exhibld wo o ﬂmaamuch ﬁ? he eiected to have the
yondole seﬁﬁiced and wepalred by an éngineew of hig own
chol ces ' : _ .
Eihibit "u“'ia‘a“ﬁuplicate.of the original involce
oy dooked w@ich was hamﬁé&fto the Defeundant at the time the
yebicle was delivered o him,

Tho evidence with regpect to thig dockeb is gquite

pgainst the Defendant®s contentlon. The Plointilf's Manoger
gaid of ity '

‘ WMedmm&;smww,umzﬂﬁﬁ@WCmt
parchase pricg witbhoul termg, &
docket for £1,699,% :

snd Exhibit "y, " the duplicete, speaks Tor Jhsoll,

he obher wiinese for bthe Pleintiff, who delivered
the invciaé to the Delendant, apesking of Jua lnstructions
Trom the HManager, salds 5 (

tia wold we to chavrge The Dodge truck
cut to Mr. Pearsocn ot the price of
£1,699 as a truck cecounts”

1 have already?rwferred 4o the Plaintiff's lelter
to the Defendant of lst Maveh, snd cited from hiz reply of
15th Herch, in which he refersed to the t3eblt note,™ Exhibit
Wy, and the other correspondence which show clearly, to my
mind, that the Defendant accepted the position that he had
hosn debited with and regerded himself as 1lable to pay the
Pull price. |

Exhibit"5%is the copy of the proposed hire-purchase
aprecment, which was delivered to the Defendant, as I find,
at or ghoub the 9bth January, 19535 The propoged hloe-
purchase égfe@nent was o' Teown already prepared; wilth bleanks
for the date, nome of the éurchasef and description of the
vehlelas Theseo parﬁicuiars were Pilled in bhefore the cody
wes honded to the Defendewt at or about the bime, as I £ind,

Tt e vehicle was delivered 4o bim, snd he said, on this

+




Dé [l
_5 f occaglon, that he would study lts conltents and advise the
; Hanapor st a8 later date.

It is vedispubed that ho dld not poy the depositb
at the time arvenged snd that he dld not exeaute the hire—
purchass &gre@m&ntﬂ aithoupgh requesbted so 30 do.

. ,!ﬁ Coming to the third defence, I need say no more
than theh my €indings upon the issue reisced by-the second

dafence cover and exclude the third defence argued befors me.

1 order that Judgment he enbeved for the Plalntiff

for the sum of £1,82, 18,11, together with costs of the
‘ ao't‘,iz;\no i ' ’ oo mn e e

T also ordsy thalt the sum of £125,18.1Ll. be paid
out of Gburt o the Plﬁiﬁtiff iﬁ part patisfaction of this
judgment. - ‘

I alpo owder ﬁhat the name "Lorimer® be substituted

for the lebber "LY in the neme of the Defondant in all
ﬁocmmenﬁ$9filedw R
‘ . The Gxhibisso @usﬁ vomalin 1n Gogft until further
ordan o until the partiéa file & Eoﬁééﬁﬁgléxécﬁﬁed by
them op ﬁﬁ@ir'ﬂolicitoré; to their being handed out
pespectively to the party respechively aﬁ"i%iwd'theﬁéﬁoe
o L ‘ e, T

é%”ﬂ;fz’%iw@ﬂf?%if
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