
I N  THE SUPRE& COURT OF ) CORAM: 

JUIX;MENT NO, 80 

TE T E ~ T T O R Y  OF PAPUA 

AND NEW GUINEA. 
i 
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J U D G M E N T  

1. I n  'kfiis case t h e  P l a i n t i f f  Company has teen represented by 

Mr. Sturgess  of Counsel and t h e  Defendant by Mr. Kirke of Counsel. 

2. The case a r i s e s  out of t h e  e m p l b w n t  of t h e  Defendant by 

t h e  P l a i n t i f f  Company, and t h e  faces .are :a's .:follows:- 
. , , . . , ; ,. ; . . 

3. The Defendant Anton R ~ i i k r .  was e ig ided by a ' m i t t e n  agree- 

ment executed a t  Munich ori t&.lst  f ib r&&,  1955 t d ' s e r v e  t h e  

P l a i n t i f f  Company a s  a jewel ler ,  e t c . ,  f o r  a period of 3 years  from 

t h e  date  of h i s  embarkation f o r  Por t  Moresby. 

4. By Clause 1 of t h a t  agreement, t h e  Defendant was t o  r e c e i v e  

£80 a month, a s  I construe t h e  clause,  from t h e  date  of h i s  embark- 

a t i o n  by sh ip  f o r  Port  Moresby. 

5. A t  t h e  time of t h e  execution of t h e  wr i t t en  agreernent, t h e  

Managing Di rec to r  of t h e  P l a i n t i f f  Company, Mr. Car ter ,  had not met 

t h e  Defendant, but d id  so f o r  t h e  f i r s t  t ime on the  14th May, 1955 

a t  Munich. 

6 .  The m e t i n g  took place a t  t h e  house of t h e  m a i n t i f f  Company's 

business agent i n  Munich, Mt . .Sel l ier ,  and on t h a t  occasion Mr.Carter, 

Mrs. Car t e r  (herse l f  a Di rec to r  o f  t h e  P l a i n t i f f  Company), Mr. and 

Mrs. S e l l i e r  and t h e  Defendart and h i s  wife were present.  

7. A t  t h i s  meeting, d iscuss ion took place a b u t  the  employment 

covering some hours, and both Mr. and Mrs. Car t e r  have sworn q u i t e  

p o s i t i v e l y  t h a t  t h e  Defendant t h e r e  and then agreed,  notwithstanding 

t h e  w r i t t e n  agreement t h a t  t h e  s a l a r y  of S 0  a month provided by 

Clause 1 i n  t h e  agreement should not accrue and become payable till 

he took up h i s  ac tua l  duty a t  Por t  Moresby, though t h e  Defendant had 

refused t o  s ign any modification of t h e  w r i t t e n  greerrent t o  t h i s  

e f f e c t .  



8. I n  support  of t h e i r  evidence, h&. :iihi2tWs~i CaPter 

t e s t i f i e d  t h a t  t h e  nmdif ica t ion was put.  t o  the  DefenQnt i n  
. ..... 

Gemg+n.agLwell ~ a s  i n  English,  and t h a t  i t n o  t ime subsequently 

d i d  t h e  Defendant d i s c u s s  o r  demand any s a l a r y  f o r  t h e  period 

of t h e  journey to;.f?oiX: Maresby, though they saw him on twc 

d a t e s  subsequent to 1 4 t h  May, 1955, namely on 18th  May, 1955 

and t h e  27th May, 1955, and d a i l y  a f t e r  t h e i r  a r r i v a l  back 

i n  Port  Morrkby from abroad on 14th  October, 1955. 
. \,... .,: 

9. . I n  b&suanoe df t h e  agreement, t h e  P l a i n t i f f  Company 

paid t h e  1st c l a s s  passage of t h e  Defendant (and h i s  wife) t o  

Port  Moresby and f r e i g h t  up lyggage, h i s  t o o l s  of t r ade  and 
Y b  - 

small machines. 

,:.,There seems no d i s p u t e  a s  t o  t h e  amount involved, 
.,.A4 . -. 

nawly ,  ~i96.17.9.  

10. It is  p la in  t h a t  on t h e  16th  November, 1955 t h e  Defendant, 

without arid_autiE~xity from t h e  P l a i n t i f f  Company, qu i t t ed  h i s  work 

and never subsequently re turned t o  it. 

11. The P l a i n t i f f  Company sutmits t h a t  t h e  Defendant's 

defect ion was a p l a i n  re$&i% 't%&-!%s agreement with t h e  

Company, and claims money expended by it pursuant t o  t h e  con t rac t ,  
. -  ? : I . . /  

and 'damgei f o r  t h e  l o s s  oPpr&tn&hich w i l l  be occasioned by 
. - .  :n=ioc : 

tGe Def€ndant f a i l i n g  t o  honoui- h l s  con t rac tua l  ob l iga t ions  t o  

t h e  Compenyc 

12. The Defendant, on t h e  o the r  hand, has  given evidence 

on oath  t h a t  a t  Munich a t  no t i m  d i d  he  agree t o  any v a r i a t i o n  

of t h e  wr i t t en  agreement, nor i n  f a c t  a t  any time. i, , 

. . A -  

He t e s t i f i e s  t h a t  &%as asked t h e  Manager Lovelk """" t 
! :l%- 

repeatedly  f o r  t h e  s a l a r y  k f e r a b l e  t o  t h e  period of h i s  *:': -'!" 
$thi.~~& &lin&$ td:por;tl::~dsesby without $unw;ess), pnd . i .  

spoke 'to 'hP:Qrt& a,bblje dt"lbS.the:dayi?of,,his iquitfin(r~,his- .,&: 

job. .v,.:" . :  ,,,~,..; , . ' ' c -  .. ,; , <l , . 

13:'.' " .:' N&'hasy&hg& iS&-jT'$ *at>,x'&isdisf i d  with, the  

f a i l& '  of'tk:~laint~~,:.~inpdny.t6'pa~ h i s  s a l a r y  i n  respect 

of : t h a t  ijediod; ar id :~d~ssaWSfied wiah t h e  gross&y,inadequate . . 
working space and sub-standard accomnodation provided, he 



14. It 'wi l l  be seen the re fo re ,  t h a t  the  f i r s t  question t o  

resolve  i s  whether i n  f a c t  t h e r e  was any verbal  modification 

t o  t h e  w r i t t e n  contrac t  dated 1st February, 1955 agreed t o  by 

t h e  Defendant on t h e  14th  May, 1955 a s  a l leged by t h e  P l t i n t i f f  

Company and ac ted  upon by it. Central  London Property Trus t  

Limited -v- Hiqhtrees House Limited 1947 K.B.D. a t  Page 134. 

15. Af ter  hearing t h e  evidence placed before t h e  Court, 

I am s a t i s f i e d  t h a t  on t h e  14 th  May, 1955 t h e  Defendant did 

agree verbal ly  t o  t h e  s a l a r y  not accruing and becoming payable 

till t h e  Defendant reached Port  Moresby, notwithstanding t h a t  

he would not s ign  any second m i t t e n  va r i a t ion .  I t h i n k  t h e  

a l t e r a t i o n  i n  t h e  wr i t t en  agreement from a i r  t o  sea t r a v e i  made 

t h e  securing of such a modification an urgent matter  f o r  t h e  

P l a i n t i f f  Company, and one uppermost i n  M r .  C a r t e r ' s  mind, and 

evidence satisfies 'me, too ,  t h a t  a t  t h a t  s tage  t h e  Defendant 

was ready t o  agree t o  much t o  e s t a b l i s h  good r e l a t i o n s  with h i s  

employer. 

16. I am s a t i s f i e d ,  t o o ,  t h a t  Car t e r  took good care t o  have 

t h a t  va r i a t ion ,  when proposed, in t e rp re ted  t o  t h e  Defendant, who 

agreed t o  .such var ia t ion .  

17. The Defendant has complained about h i s  working condit ions 

and h i s  l i v ing  CO nd i t ions  as  f a i l i n g  t o  comply with t h e  Commny's 

ob l iga t ions  under t h e  con t rac t .  I n  t h e  circumstances of Por t  

Moresby, and a f t e r  inspect ing both, I do not regard these  &S being 

s o  bad a s  t o  j u s t i f y  t h e  Defendant from repudiating h i s  agreement 

t o  serve t h e  Company. 

18. I am l e f t  with t h e  impression, from Mr. Norman White's 

evidence, t h a t  he l e f t  f o r  reasons unconnected with t h e  contrac t .  

The Defendant the re fo re  wmngfully repudiated t h e  contrac t  and 

should refund a proportion of  f a r e s  and f r e i g h t  t o  t h e  P l a i n t i f f  

Company f o r  t h e  period he d i d  serve,  and I award damages f o r  

t h e  breach of h i s  agreement, which I assess  a t  £150. 

19. There w i l l  he a ve rd ic t  of E30 i n  favour of  t h e  Defend- 

a n t  on thercountee-tkaim.+:.beiog SA0 deducted~ahd,S40 due i n  s a l a r y .  
.. . . . 

20. The P l a i n t i f f  w i l l  be awarded aga ins t  the  Defendant 

t h e  c o s t s  of t h i s  ac t ion  on t h e  lowest s c a l e ,  from which w i l l  

be deducted t h e  c o s t s  of t h e  successful  counter-claim by t h e  

Defendant. 


