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Cikbiie, In this appeal Tiut has éppealed;against his -
ﬁgiongthe 3rd of Februery iast, by a Couvt Tor Netive

iiolden at Raboul in the Territory of New .Guinea, - v,

nigounsel has represented tho appellant at the heaving

llappeal , ‘out there has been:n@:Tppearanc@ by or for the

I
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s ;{wl According to the copy of!the record of the
eedl

uge at the lowep Gourtr farnished by it to this Court,

e champe ngeinst Tiut wess— "That ai Relmber on the 1Gth of

toben, i1955, ihe Lelng a native resldent within the area of -
‘Rolmber Hative Village Council falled to coupdy with . Rule

rtifiedate No. 12 of the paid Counell, to wit, without _

dsontble exeuse failed to pay hls tax, .Centra.-8ec, 15(1)

y;c,qrdg g8, " The letters snd figures "He Vo Co Ondle 194"

oppoaripgiat the end or that. charge ape an obvious shbreviatlon

Hative Village Counclils Yrdinunce! 1949 " an Ordinshce which

3 otnep The ‘peosing of Ondinanons ltoe 1t of 195k, comie to be

oym an: the Hative Local Government Bounells Ordinance 13L9-1955,

P brovity ¥ oshal) horeinofton rafer to that Ordinence as the

'Counella: Ordinance" and to the Regulntiona mede under 1t as the

.!_(_Jounc‘%atl%@gmlationse oy S "

i R o

;,wiﬁ © Te understand the chorge, 1t is nccessary to look

L theGouncils Ordinance, the Councilis. Regulations end, of

ourae,! the Reimber Council's Bule ¥o, 12, A study of the
dinencel shows that it was the intention of the leglelature to.

rant imfted powors of - aelf~-government to Counclie establiched -

"ar‘_hagOrﬂi?ance-&n& to see lhat thoge Councils had funds to

blelthem to! carry out theip statuetory dutios, Thus Section

off ‘hhiy i Ordinence, in ils original Lorm, gave such a Councll .

o2 o "levy rates mnd taxes to be pald by natives within its

a1y That Seetion wos sfiended (after the Reimbep Council haa

lo IyloiMos: 12) by Crdinance Noe 5 of 195% iin o vioy that pave

; hfqeﬂaneilrppwer-ﬁo Impose, colicot tnd :levy, in such

annam st i pregerived, rates and tuxes to be pald by Natives -

ithinilte aves,™ but thet amendment fas made refroaetive to

um;jczhﬂgﬂ,ﬂenambarg 1949, Fart Vjof the Couneilp Repalationg

Blﬂtﬂ,hmo Councll Taxation and hasg proviglons presoribing .

en jand how Gounedl Tex shall be cotlected, by whom and at

b nésgit-shull'be paid, penaltids for non-payment of' tax,

aiptlons .Lrom tax, ebe, - Regulation 80 preseribes that the :
poyalile. anually by natives residing within. a Counell's -

aiehnll be declded by the Couneil dn conpultation with the g .-

stribt Of M cer oy hils representative and shell be dmposed by

b any other rulp’

ade end ‘pramlgated in the sHme manner as
A B ' " *
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£ the Councll. On the 9th of Octoher, 1954, the Rediber
Council hed made o Rule, Rule No. 12, which inposett Council .

by the Diatriet Comnilaploner of New Dritain, Paragraph 6 of
that Rule paid: “Any person who fuaills to pay tax without
reasonghle axcusce shall be liable to a penalty provided ior

5 of tho NUative Village Councils Ordinavice 1949 "It may be
bacrved thel Scetlon 15 of the Ordinance vao not the scction
hat empowered Councils to make Rulen, bubt i1t scoms. reas oreibly’
loor that vhat the Codhoil meant t6 say in paragreph 6 of the
ule waa that any percon who falled o pay tax without
casonsble excusa should be 1llable to.a pennlty provided in
jcebion 15 of the Ordinance Tor eonbraveniry or faillng to
onply with = Rule made under the Ordlnuncﬁ Parvagraph 7 of
he. Kedmber Counell's Rule No. 12 wag ps followsse YALL Council
Tax for the finsncleal yuar 1955 shall Le poaid by the thirticth
loy of April 1955,%"  Bection 15{(1) of the Coundils Ordinance.
nakes 1t 'an offence for a netive, without ressdnable excuse, to
ontravong or fall to-comply with any rule made under that-
rdinnped’ which i applicablo-to him, and prescribes fop sach

n - off moe. & penalty of 85 or imnrisonmcnb for one month, or-
)Otlh g . S

S Thus the chavgv prefovred againut Tiat on Lh@ 17th

L‘Octobmr 1955, amounted to this:~ ho was charged undor

f El) of the Counclls Ordinance with having, at Relmber

n Lh Teviour dayg failed to comply with the Relmber Council's
12, .in that, without rcasonable exduse, heé had folled

0 paynhhe bouncil Tax Lor 1955 which had becn ilmposed by :

vle Moo 12, and which, boeause of pavagraph 7 of Rale NOe 1z,

. Thet charge againgt Tiut wug noh iinally*dispoac&
T by the lower Court ot Rebaul on the L7th of Octobor, 1955,
ecouse Tiut sought and obtained afi adjourmacnt. Theve Were
ieveral more sdjournments before the Gth of Decomber, 1955, on
Miich day. Mr. dames learned counsel eappearing for Tiut
utmitied that' the charge should be-dimnisscd becausc Tiut hind
splready heen convieted of tho same chavpo a3 he was then facing.
CAccording to the record from the lower Court, itwas not disputed,
on the: 5th of December, 1955, that Tiut hod provicusly boeen
convicted. of the some aifcnce as thoat on which he then stood
- gharyg ed ,f Counael for the defence (Mr. Jamosg the offlcer
‘- oppeering’ for the prosecution (Mr, Willlomson), eand the
JMgist?&Be himpelf (Mrs Hall), all of than sgroed that Tiut hud
“bech eopyicted: on three esrlier occaslong of the amne offence
poinpts Seetion 15(1) of the Councils Ordinnnao, noely ,
Sfatlure to comply with Rule 12 of the Reimber Council, = the
Tiret ocggnion boing on the 9th of June, 1955, when hé weg ..
Teonvietéd end adjudsed to pay a Line of £1 and in defonld of.
poyment Of fine 0 bhe imprisouned for n porlod of il deys," the
+.gecond. pecasion being on the Z7th of Junce, 1955, when he was
L 'convieted snd; adjudged to be Imprisoned in the gool at Robsul
~for one monthg" and the third occcasion belng on the 2nd of
epLeMbeP 1956, when he was "ﬂcntcnuea to onv month i hard
abour ot Rabaul gaolw" S R : : :

T

LUER Mrn Jamem vigormusly suhmlttcd th'ﬁ in Lheae

, 1rcummtmnceb the plea of gutrelols convict should be aceepted
iand' the qharga should be dismloged. - lio roferred to the

! poneral. prinLiple of the Comnon Law thot no man should be put
s twice tin ! peril for:the seme offence. - He also referrel to
ectionnllG end 17:0f the Quecnslond Crininal Code (sdopbed),
he/ relevant portions of which nre as followsi:~ | Scelbion 16 -
A perpon; cannot be twice punishoad oves 01 the same act or
anipsibn eoss Mt | Béotion 17 =~ "It is o dolfence to a charge of
ny ofﬁenca t@ ghow thet the meeunsed person has already beoen
“trled,’ and aeaﬁ conviched, of an offence of which he might be,
ounviobed upon the (... complaint on wvhich he le chergoede "

S Mre Jumog aleo polanted out thot o conviction Tor fallure to pﬂy
3bouncil Tax still left it open to thq Couneil conconne& to uue

.‘ 'i
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fox for the filnanclal year 1955: dand that Rule- had besn .apnroved

ontravoning or failing to comply with o Rulc maﬂc under Scetion

ie bbou;d'have pald by the 30th of ﬂpvii 1355, '

3
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%ithe conyicted berson for the amount of tho unpeid tox as fop SR
g8 debt: and in thal connection he referred to twe new :

Rogulationa that, intep alia, hag been’ incorporated in .the

Counclls Regulations by Statutory. Rule Ho, .2 of 1955, . Those

tegulationg were Regulations B1 awng 814, vhich vead ag followase:
_7f_ "o + - ; 1 ) . . . i ) :

G F T P ' { .
L1 "81. (1) A Wative ldisble Lo 'poy Council Pax
o] not, without reasonable

o Myyr 7 1ldes upon him, refuse op

i

shall " .
cauge, proof whepeof
fail to pay the tax,

j

| : : : - :

|1 (2) A convietion of an off'énce againct the lagt

P kﬁq:‘? preceding sub-regnlation d0as not relieve the
|..5n o oifendey from the Liability to pay the ta,

Blﬂs‘j_ Counell Tax due to a Council may be :
P v recovered by the Couneil na a debt due to 1te ¥
b o ¥

i Mpe James's reference to Regulations 81 ang N
'uppéarg_tﬂ_hﬂve_1edm$ramwilliamsanmand-the Maglstrate to devote
dhelr main attention to those two Hegulations: for the rest of
that o}tting, thoy mede no reforence ak 81l to Scetion 15(1)

m‘theicbuncilb Ordinance under which the charge sgaingt Tiut
bad been preferred, - . : - . :
Do jaty P

I"rr'- i ! - Lo

’l‘F=U§ Hr. " Willlemaon submitbed thot Reomlation 81(2)-

shoved!that Tiut's failure to bay tax was g continuing offence"

and therefore thet "on the day laid down in the Rule™ (30thﬁof

Apr11,51955) "the defendant was dus to pay . his t8x" and Yevery

succeeddng day in which he (was) duo t6 pay hig tax (constituted)

a fresh offence under -the Rule, * - He Lurther submitted that,

if theiplea of autrsfois conviet wero upheld, this would

"nullify “the whole purpose and intention" of ‘4 ho Councile

Ordinanca, -the object of which was (he said) "o implement ag

) ‘ L self-government for the

Imtiveﬁpeoplesiincluding 2 comprehénsive development and welfore
programe"s That pubmission seems fo :

! : .

: Hoglotrate, ruling on the Plea of pgutrefols
bnvicﬁg-began-by fayingi= "The whole of thig case with regard

0 this plea of gutrefois comvict turns on the interprotaiion of
cgulntion 81,.cub-gechion 2 of Blatutory Rule No, 2 o 1965,

. There, | 1: think, the Megigtrate wog in error betsuse the
immstidn:ﬁith which he was at that molent concarned was whethep
- ' > Tiut hed already heen -
3 e game offence ag that on which he then shood
¢.md the offence of whieh he then atood charpodl was an
fgainst Section 15(1) or tlie Councilg Ordinance,. not

egulation 81 of the. Councllg Regulationss ' e

-
|

"It 18 a well Inown
] tutory provisions over-ride the Common Law,
Jpurely a matier aof interpretation™ and he then

ret Regulations 81! ana 81A, saying nothi;

ng ‘
of the Ordinance, Although I feel that' tho
r sbrayed from the matter in ha

] £Or tWo. reasons i,
partly beésause 'silence on my part might po

881bly be interpreted
g8 ‘agreemént with what he sald, end partly because it is . '
concel ¥ablethat -tho Megistrate considered that what he said .
pbout Regiilntlons 81 and 81A applied also o Section 15(1) op

tho : Opdinance, though nowhere “did he -expressly say so,

_ lnoted that Regulation B1(2) provided that a
onyietlon ‘of an of‘fonce Againgt Regulation 81(1) aid not
“elieveqthé=o§fenﬁer from the 1iability to pey the tax. ¥ aAg-

the méaning 1to be given to the word "1igbility" in' that
mntexﬁévthe.wdgistrate Bald thet it was  Sbvious Mfpomt .
2 | !'f"‘!i""!‘ Ve i L, Ve S R P i
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;sgcfjpn 81(1)" = clearly he meant Regulation B81(1) ~ that
-"itjig an offence, not a mere civil 1iability for o nsdbive
~to #a1l to pay tax without reascnable cause, afd in my

opirifon the .particuler word ‘offence’ and 'offender’ govern
the lgeneral word 'lisbility,' and by the epplication of tho
c gjusden penerds rule the only possible interpretation of thit
~word gan be 'criminal 1iebility. '  That paspage discloscs

e pisapprehension on his part as to the nature and the
-appllcation .of the e¢jusdem peneris rule, It is well
“egteblished thet, unless there is a genus or category, there
s 10 room Tor the application of the ejupdem penerils doctringe:
- pee (Tillmens & Cos v, BQS,“KnutufordngiSO& 2 KoBay po 385,
- 1033} (1908) A.Ce 207, An act or omlosion 1n-breach of &
cduty or lishility is quite ¢ differcnt thing from the duty
cor liability dtself; and, as "offence" and “offender" are
ot wlthin the same genus or category as “liapility," there
swas o room for the applicotion of . the ¢iundem generis rule to
‘thoge words in Regulation 81(2), In short, it wan a migtake
+io suppose that the gjuadém generis rule provided a . '
g?usﬁificatibn for tacking the word. "criminal” on to the word
Cptliability, - The Magistrate also otated that he considered
. thati Regulation 81(2) made the lisbility to pay tax a ‘
"contiluuoug™ eriminal 1labilitys; and he put the rhetorical
%qugaﬁion:m PI{ that. had not been the intention of the o,
‘Reguflations wherein lay a necesaity for {Regulation) B81A2?" T
ﬁ¢h;n$@¢hat there was a pon sequitur there; snd that the _
Megletrate overlooked or did not consider snother Interpretation
Cof Regulation 81{2) that was clearly open, namely, that the
jconviiation of a person under Regulation 81L(1) Tfor failing to
i pay tax could not be set up by himlas freeing him from all
w1iebllity to pay the tex; on the contrary, he was stiil 1lable,
Lnotwithstending hie conviction, toipay the tax and , Ba _
i legulation 814 mede clear, his Council could still sue him fop
hiz ynpeld tax as for & debt, , S _ -

S R : . _ : . _
s %‘Lt On the 6th of December last, thevefore, the lower
Courh, nolding that fallure to pay tax was a “contiming
offehce," rejocted Tiut's plea of aubrelfols convict amd his -
pleaiupder Spetion 16 of the Criminel Code. . AL that atege
the: procesdingy wore sdjourned: and later on, they wera agaln
ngbwgpgd unpi} the. 3prd of Fébruanqg 1956, , i

.3 ‘ Tk ! . ! ’ ’ .
‘-ﬂﬂ“i On the 3rd of February, 1956, more or lear formal
pral[gvidence wes given sbout. the making of Rule 12, ebout
mutﬁm-liability to pay the Councll Tax imposed by that Rule,
-ﬁemwg,{l think I am right in seying that Tiut, has never
challenged, the velidity of the Redmber Council's Rule No, 12),
Il fames raimed the pointwhether a direct domend and & direct
refuial. wers ncceasary to constitute a Calluve to pay tox,

The Mzgintrate disposed of that sulmisepion by saylngs— "I
relyiop: the Section vhich states that the onus of proof of - _
olthope :the payment or the resgonable excuse vests entirely with
the defiendant, ond I cannot conmtruc either the Ordinsmce or

tha Begulations to shift thot onus of proof to the Council or -

the infomment in this case." In actual faet, Section 15(1L) :
ol -1 e{gounc%ls Ordinence, under which Tiut then stood charged,

hai

&wsi@pthi- jabout any onus of proof being on the defendant:
Regulption 81(1) purports to put upon a defendant the onus of
mmv#gg‘that[there wag no reasonable excuse for failing to pay g
tox, bt Tiub was not then being charged under that sub- -
Réguletion.. ! Mr, Jemes also ralsed the question whether, in
1ol the fact that Tiut had peid £1 of the £ tax that the'
inbefy; Coungdl hed levied in Rule No. 12, he-could: properly

Do sajdito have failed to pay the Council Tax, The Megistrete
heldy: {rightly, I think), that there was.o failuve o pay
Ounedil? Tax, 4€ all of it was not paid. = In the end, the
fpgistnite, holding tlat the tax roeferred to in the Reimber
gouncilis :Rule No. 12 hed not been paid by Tiut, found. ‘him

11y, of the charge and sentenced him to one month's
imprigonmentiwith hard labourt but a stay of proceedlvgs wap . s

mped upon!the defiendant's entering into a recognizance .fo. -
prosecute this appeal | o v 381
L ‘ .

N
It :

. . o
Tiut hap now appenled gpainst thot ©nvietion on

A2




pecasa — R
eversl prounds;e £irst, thut he hed already hoen- tried and

- convicted of the some offenced secondly, Lhut ha hea alveandy
~baen punighed for the same not or omission: thirdly, that . tho
Court for Native Affairs d¢rred in law (2) in holding that he

bax; ond. (b) in holding thet "Section 81(2) of the snig
~Ordindnce 1s.8 Section meking the 11ability o criminal ons angd
ccontinuous criminal liehility”; end (¢) in rojocting his

lea of autrefols convict. (The refference, in paragroeph 3{b)
L:the Motice of Appeal, to "Jecction 81{2) of the waid Ordinance"
olloved the wordd. used by the Magistroate at. the lower Couvt:
hose were a slip, since there 16 no Scetion 81(2) in the .
rdinﬂnca, and -obviously Repulotion 81(2) was whai wags meont ),

oy . Whether op not the Common Law rais in regard to
utrefols conviet was introduced into the Territory of New
uines by Sectlion 16 of the Lawa Repcal and Moptiny Osdinance,
here 1s tho express provision in sactlon 17 of the Cugensland
riminal . Code (adopted) thot aubtrefois convict is o dclence
o.a_charge of any offence. . The word "offence," as used in
tion 17 of the Code, has tho widest comnotation, for it is
efincd in Bedtion 2 of the Code ag “an act op omizsion which
enders the person doing the act op making the omission linble
o punlglment.”  Bection 16 of the Code covers Alfferent ,
round Trom thet covered by Section 17 ond providen that a
apn’ cennot, execpt in one ingtonce not mow relevant, be heie

s JI In the prcaent cane, ag already mentioned, the lower
ourt took the view thot the defence of putrclols conviet op
Plea under Section 16 of the Code Was not open to dint . . ‘
cpuoe, An the Magistrate's opinion, the relovant leglslabion
od made failure to pay Council Tax not only an off'ence but
80 .what e deacribed ap a "continulng offence, ® -

hoh b o . . ' ' - ,
z@ " Mrs . Clay, learned counsel For the appellant, rclerred -
e number of | cases 1n which the meaning of Lhe words
ontinigg offence’ had beon considereds It was wonifest
om;those asuthorities thut the words "eontinuing offence™ have
metimes: been, used as meaning one thing and have at other times
en?used;as meaning another thing. Thus, -in J, Robins & Sona

« v, Maloney (Mo 2), 1935 AcRe (W3.W.), 1 185, at po
157158, "1t wag saldi~ "Continuing of'fonces e... may be
i divided into two elasses - (1) those in reapect of which a-
parate penalty may be inflicted for cachi day the offence
ntimeée, s if for a separste offence, wid (2) those where
e duty of obedience, failure to perfom which ia the offence,
continues ‘until the audly is perfomed o000 Of course, cvory
o[fence created by law is not o continuing off'ence, end whether
gn:offence be & continuing cffence or not; and if it 1is,
ixhether it falls within the First or second class mentioned, can
only be:! determined in cach instancce by a congileratlion of the
lodguuge, of the instrument by which the offence in ereatod.
9. regards ‘those within the firet clase, 1t 1o suffliclent to.
gayﬁtht;%t'will be found thet{ usnally the stotute 1tcelf imposes
1 penalty for éach day the offcnce contimues,” (or, it mishi
.addqdﬁ,give$ some other elear indleation)s -
A LSO A , .' S o :
{i Lﬁiiﬁowfit is plain that when the Maglstrate convicted
{ut on) the 3rd of February last of whet he described an o
‘contimuing offence,"” he regarded fallure by & porgon 4o pay
ouncll Tax as'an offenee that went on Crom day to day und as

r

twithatanding eerlier convietions for the same of'f'ence,

! ~;fi;-l :._ . i . .

1TLiQQThe gqueation,then,lst- Was' the. Hagistrate corrcct

n thot view? . The mnswer to that auestion dependa on the

angunge uséd In the relevant lepislotion (including any .
evant subordinate legislation)s Yt uaod to be sald that

pxing and penal statutes had to be Yatrlctly cconstrued," ut

t 10 now woll ‘estublivhed that such stobtutos ave Lo bo C

onstrued in accordance withthe some vrules of construction as

. . i
[ -

_could be twice convicted for falllng to pay the same swn of .

. 0,
ished, for the same act or omipsion, . _ L

off'ence for .which that person might be repestedly prosecuted -

. ! . LT T
1 . - . . . . - ) I :




iolatutep are..  Uhoy must, os hoo b id, be i
irued according to the leglslative intent an expregaced
10 tmnotment, " In tho cano, Copg Fropd Smdfenbo v,
ninnd Reyonup Commionionora, (1931}il Ko ey Ol Rowlatt, J,,
di= "In o toxing Act onc has to look ot whut 1o elearly
Thore i no room lor any intendmend eeee Hothing in to
ad in, Nothingio to be implicd. Onec con only look
y 8t tho languege useds " - That statenent was avproved, ‘
the Youse of Lords in Copnadisn “aclo 0il Combony v, The Kins,
U6). Ao Cu 219, 14O,  In @ Ppivy Council onse Lhot Bas mope
onee becn cited with-approval by the Mgh Court of
rolin, Tho Gauntlet, (1872) Leltes 4 PeCo, 18L, the .
inl Cormitiee soid that the Courts, when conotruing penal
tutes, "must see that the thing cherged og an offence ig
n tho plain meaning of the words uged, ond must not-strain
ords on any notion that there hao beon o olip," or that
~hes Dbeen. an omlssion, or “that the thins is so clearly
Iin the migehdef that 1t muot have becn intended to be
luged, ond would have beon included AT thought o esye Dut
he thing ls brought within the words end within the
there & penal enactment is to be construed, like any
jinstrument , according to the fair common-gense meaning
6 -languege used, and the Court is not to find or make any
cor embiguity in the languege of the penal statute, where -
doubt or mmbiguity would clearly not be found or made in
ame longusge in any other instrument. " I, however, on
¢ir end comion-sonse consbruction of n taxing or penal
pion, ambigulty remalns, the cubject must be gilven the
it of fhe doubt: Attorney-General v. The Eerl of Seiborne,
2) 1‘K07Be ? 388: In}_‘"lm{n Ve Hic L{?es 15 CO.LQ-}.{Q.’#.. 267@ < ’

1y

. Bearing those principles of construction in mind, -
now my duty to apply them in this case. - Scction 1561)
¢ Councils Ordinmnce, under which Tiut was cherged, made -
nloffence, punishable with = ponalty of' £5 or imprisonment
one month, or both, for a native, "without rensonable .
8o," to "eontravene or fall t& comply with sny rule made
r;fthat) Ordinance which is appiicable to him, " The Rule
rred’ to in the charge againat Tiut wes Rule Ho. 12, made
he Reimbeir Council on the 9th of October, 1954, — a Rule
oingiCouncll Tax for the finoncial your 1955, - It has not
uggested, on behnlf of Tiut, that Rule Yo, 12 wos invaliq
it he was not liable %o pay tha Tax imposed by 1t but’
hag ‘been contended that he should not heve . been convieted
han once for failing to comply with that Rule. ~ Asg
6dy noted, paragreph 6 of that Rule maide failure without
onable excuss to pay Council Tax subject to a penalty,
1y, ‘a penalty prescribed in Section 15(1} of the Ccunclls
nence; and paragraph 7 of that Hule very clearly stated . .
#All.Council Tax for the finencial year 1955 shall be paid
he 30th dey of April, 1955." The ploin meaning of those
graphs vas, in my opinion, thit 1ff & person 1linble to pay
Council Tax imposed by that Ruld had, vithoul reasonablo
so, Tailed to pay hils 1955 Tax by the 30th of April, 1955,
4 failed to comply with t he Rule: in othor words, his :
n-compliance with the Rule was complete as soon os the 30th
/fpril, .1955, bad passsd. - Therefore, on the 1st of May,

5,§h19 Councll could have prosecubed him undeér Section 15(1) -

e Councils Ordinance Tor that non-complisnce. Ity
br, the Council had not done anything about the matter and
111, without rcagonable excuse, hod not pald. his 1955

11 Tax by, let us eny, the let of August, 1955, or by .

-//éow&‘ﬂ£a
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somé other date vithin any statubory perhod of Timitution,
then his, offence would be a "econtinuing one in the schoe
that it would mstill be open to His Covnell to launth o |
_pmig@cig.tion againet him Lor norn~conpliunce with Rale Hoe 12,
theiﬁgontinqing" non=complisnce that had bepun vwhen Lie had
not [pald his Councll Tax by the 30th of April p 1955, Bt
that.is quite a dlfferent thine from saying thot his Council
eould  xightly have promecuted him agnin and again during that
peribd;for havine failed %o comply with #ulc No, 12, Repeateod
convictlons for Tailure to comply with the ule would not be
lawfitlly pernissible unless they were snthorised by olear
words or by the- I’Gl’evant lB{;‘iBlzltiOn@ A‘y}e thero aunch wordas?
. In the Reimbor Council's Rule Wo, 12 thore io no pef ervnce
to eny penalty coxcept one under Section 15{1) of the Counctls
Ordinance: the Rule does not say that evory day's nen-payment
of Councll Tex for 1955, alter the 30th of Aprily 1955, '
phould constitute s Fresh non~compliance with: the .mle and
. pe subject to a penalty.  Seetion 15(1) of the Souncils
 Ordinance makes it en offence to "foll to couply" with a rule
auch an the Reimber Councll's Rule Ho, I, Mt it will be
noted that tho words used in Section 15(1) are - "rail to
comply with eny rule," and that thit sub-section does not
expregsly say, for example, that 1t shall alsoe he gn offence _
to "eontinue to fail to comply with sny rulce” or that "evory
day's failure to comply with o rule shall constitute n -
separate offencet™ in my opinion, the rules of construction
. do not permit me to reed phrases of thet kind into the worda,
"fall to comply with," now appesring Iin the sub-nection,
An wa hove seon, the lower Court tock Lhe view thet :
L lequlation 81( 25 indicated that a person . could bo repeatedly
convioted for having failed to poy the same snnusl Council
Tax, - Buch & coanstruction of that sub-requlstion in, in my
opinion, a distortion of the plain meaning of the cleor words
uoed in that suberegulation, The ploin wmeoning of those
vords iz, thnt a person’s conviction under Regulotion 81(1)
for failure to pay a partlicular Council Tex does not wipe out
he obligation to pay thet tax, &nd, as Hegulation 814 chovg,
if he fails to honour that oblipoation, hils Cooneil mey sue
nim for his impeld tax as for o debit, (Compare Sections
207, 208 und 203 of the Commonvealth'e Income Tax_acd focisd
2-dervicen Conbprlbutions Assessment fch)s In oy view, the -
dovords used in Reguletion 81(2), given thelp ordinayy comaone
gense meaning, do not authoriso repeated convictions for :
fellure Lo pay the same Council Tax: belorc the sub-regulotion
- could ‘have puch en effect, copent words would have to be road
nto 1t that arc not there now, and that 1s not pernissibles
e Wspiotrato read Regulation 81(2) an il it said thot a
onviction upder Regulation 81(1) did not relieve.the peraon
”qnviicted of*a llability to o spain convicted for failure .
o phy the tox,  Dut Repulation 81(2) did not sey Lhot ot
11: 16 paid that such a convietion did not relicve the
person convicted of 1lisbility to niy the tax, doce of ..
¢ 1ubllity to poy his debt,  In any cnsc, Hepulotion 81(2)
pecifically; refera to & "econviction of an offence vnder the
aet: precedipng sub-rcgulation," that is to say, to a :
onviction of en offénce under Regulation 81(15: Tiut was not
larged- with an offence sgainct Regulotion 81(1) but was = -
chorged with, an off’ence ggainst Section 15{1) of the Councils
rdinonoes % o ’

<)

i As I underatand Seetion 15(1) of the Councilm

rdinance, it furnished o sound foundebtion for Wiut's Flpat
rospeution on the 9th of June, 1955 for failure to comply

1th) the Relmber Councll’s Rule Mo, 32: bub vhen that )
rogecution ended in his convietion, the penal sonction

rovided in Pection 15(1) Cor nis non-complionce was . therchby
xhepsteds | To use thaot sub-section for the purpose of

alning fupther convictions ageinat Tiut fop the some -
ffonce was-h {lagrant case of Tlogain. a deod olffence and a
1ve) defendant, { _ K

= For tho resgony 1L have plvex, thiln vupsal wunt be | .
pholde -~ I think that {the lower Court showld have sccopted ...
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T™ut's plea of "subrefols comviet" ang « . .
the charge lsgainst him.  The Llowe ggu;}ﬁgﬁg ﬁggeagiﬁﬁ?%%d
1t lconvicted him and sentenced him to one month's im 612 0 _
with herd lsbour but granted a stay pending thia appgél orment
Thet qonvicﬁion and gentence miet be quashed, and I 'shaeil g0
ordar, I .tbth the appellant should have hio conts of thzg
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