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Tale ig oo sopeal sgeinet ao opder mede by o Gourt
e held ot DEMANEGA, Bcugeinyille on dhe
ATEk Getober, 1955 whewsby the Court found dn Favour of 4he

(Bespondent HAVIHT wnd declared the lond kunows PICHT

TOWTL G
CRICHIL %o belong to FAVIND and bhie sister TOPU,

or Hobive ATD

G

The grounds of the =wppesl were originellvie

{51 the decislon 1o against the evidence ond
the weight of the evidence; ond

L4 o % g

(b} ihe evidense given for Defendant conbuined
soteriol mlg-gtobements of fooba.

v lesve of this Court o further ground was added,

{n) Sheh the Court Tor Nodive Affpirs had no

"5
Juriodiction o aske dhae sald order.

vanent centred upon Urownd 3 and it i
with shis ground Shet L wlll desl f£iretly and with ths

hppellent’s Conusel's submizalon on this ground that Seations &
and 10 of the Hobive Tends Resistration Ordinsace 1952

tmplisdly, 210 Tante, ahrogede the powsr conferwed, by Reguladion
b} of the

Livre hdministretlon Hoculatlong 1924 of the
winas, wpon o Courdt for Wative ARTadrs bo

The ayperandp of lu

The powser e o Jaod as opart from ofher civwil claims
IR N

in 1 goiletioyn B9 upder Part IZT of

1924, the Port desding

loz




with olvil

Whare ¢ court Jeclder any clsim dnvelving the
owaersnlp of or the might to the occupation or ume op
posgespion ol lond av waler or the right o the produce

of any land ov welsr or breew, the court shall cause
the evidence %o bLe Sekwm down in writing and shall

trongisll s copy bthereof to the Commissioner of Hedbive
A fedrs.®

The Hative dond Remistration Ordinonce 1952 came

into operation on 26th June, bﬁbg sppiying, of conrse, Lo the
wiaele of the Territory of Popua and Bew Guines, By ite long
title it is Man Ovdinance to provids for the sscertmliment
and regigtration of the ownoership of ustive land.®

ImmwEMMwﬁLmﬂI%@§WWMMEMﬁmMm%1%2%MW@
lg no sxprass repenrl of the power given do 2 Courk for Habive
Aifaira b deaide the ovmership of land snd the guestion ia,
therefore, whether or not there ls an implied repeal of sueh
power by the leter Ordinshece. '

Fed

Tha 3yinﬁipl@g 5f implied wepesl are stated in Crales
on Sbatuie Leer 9%h ldlvion p. 337

“fheve btwo Aota are lunconglstent or repugnant, the
Later will be read os heviaog impliedly wrepenled the
earlier. The Court loans sgelost implying o repeal,
"undess dwe Acta are so plainly repugnomt to sach other
Fhat effect cmmnoh be given o both at the seme Hime,
a repesdt will nof be implisd, Specinl Aote aye nod
rapsaled by gonerni Aohts wnless there is BOIES SEPTEGES
refarencs 0 the previous L@gi%¢aﬁ1@n or unless there in
B Aetessary inuqnﬁi@tenmy in Phe two Aete sbending
togethar.* ‘The latest expresgaeion of the will of
?@ﬂﬁmmﬁmm%:ﬁmwﬂpmwmiﬁ It dosm not mattey
ghether the saviler or the lotsy enactrmend is pm@&iﬁg
Leeal and porsgonal, or private, or ls penal or denls wid
civil rights only, and the ule is equelly sppliceble
to Orders in Councdil or rulen of Uourt 4f they have
guatutory foree end ave nade under suthordty enpowering the
rale-makara Ho supsrsede prior enactnents ag o pr&&éﬁuﬁ@a
Before coming to the comoluslon thot there lg o rapesl by

b the Hwo

inconaiabent oy  reoopgnant that they

toplication e Courk muat be satisiisd thet

avns bnen g

gepnoet stand Woged hefare they ~au, Irom the language
ef the Llofer, imoly the vepeal of s gzpresg priow

apachmert - i.3., who eopenl must, 1 aoct ezpress, flow
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from necessery implication.®

; Tn Geolding whether there is an lwplied shrogebion
‘of s earlier stabute, ous mugt poee whether the two cen slend
tegether and also regard must be had to the objest of the
‘later leglslation, 1te soope and 1%s implications.

% There existed vanfer the FNative Affnirs Reguiations
(Wew Guinea) since 1924 %he power %o decide the semerahly of
fnatiwa Lond. In the sorrasponding Pepuen Regulatlons, called
“the Wotive Mstters Hegulations, bthe power to declds the ‘
Cewnership of aetivo land by a Court fov Haotive Hatters was
isﬁrietly erclodeda

The Degislatuwre no doukt sought %o pub the gnele of
‘native lends in the Tewxrlitory of Papus end Hew Gulnes on o
vegulay foobing, for it passed the Hatize Lond stratlion

1 ee 19%2, T4 woe designed o bring greduslly all

; %?3{3 2l o

in the Hoilve Jond Regiaste n Ordinsace 1392 which
ig wholly devebed to the purpese, o Comnlssloner wee provided
for and oll the procedural powers weosmasry Yo the periorEans e
of his dnuby wore lncluded. It was comprehensive leglelatlon
%o deal with the subjeet of the cemership of native laud in
the whole Tewmeitory. On the other bend there sxisted in Hew
Guines only one regulation glvimg power %o & Souplt Ffor Bntlve
MPaivs to Asclda the ownorsbip whioch appearad lu o mass of
fegulabions dealing generelly wlth the affeire of natived.

In Bremston 7. Colchesier {(1886) 6 B. & Bs Do 246,

4% was held that the provisions of o lecal het unfer which
sertein arrengementa hed been made Lor medntalnleg borough
primoviess ln county gaols gere repsaled by Seetion 18 of the
genaral Primons Aotk 1842 “fort? gnid Lord Compbell, Uede, “3
$hink 4% wes dhe imbeniionm of the legislature %o sweep sway ndl
losel peculiswities though sanciloned by spesiel eots and Go
establish one uniform systea ezoept in so far op thewe are
express @reeptions.” :

_ T think 1% cem bhe prepumed thed 1t wes the Imbentlon
of the heglslatuve o have ones comprehensive and unifors
engotment o reselve the paculiaritiesn ow diifersnces erutwnlle
¢btaining in the Hwo Territoriedg.

The guestlon is whether the two powers @@&Eﬁ peand
togethar. If the two cad not shand togebher then the Ucurd
'hsa ne albernetive but bo declexve theb the enrller 18 repesled
y the later for it must be Walken thet thet wes intended by

ne Legigleture. Dr. Iumekington seid in Zhe Indie (1864)

pative . londs under the Qedinsnce afier the maymer of the Todrensg




vior shabute genld, I coacelve, Be repaplad
vroviglong were wholly dncompanitible with

if the two giabubes togebther would lesd
0 Wﬁﬂilj &bsuwa congequencsn; ox 1f the entive subject mavter
T token away by the subsaguend atatuts.”

; One con resdlly coveelve the absurd Fesulbs which
would £iow frem the wight to decide the ownerehilp of nevlve
land exipting in the twoe funotionariaa.

For szamplo the Nablve Lunds Commlpeicner aseks Lo
garry out the imperative duty ilupowsed upon him by the Ordinance
under whish he operates by detemmining the owoeraship of cerialn
native londe ond he finds 1% hes already been decided by the
Patrel Offloer of the District. It would ba lmposslble for
the Netive Londs Commispioner %o mnake o detezmimation wig&
ﬁﬁbﬁ@qu@nﬁ reglatretion ar he ip requlired to do.

The general dutiss of the Commisploner are sat oul
in Sacsion O, Divieion 1 of Part Il az followai=

e Cammlssloner she 11 inguire into and {
debarming =

{=) what lend in ssch Bletrict of the Tervliery
te the rightful and hevedliery propersy of
natives or native communitlies by native
suptomary right; and

{h) thae nodives or nedive sommunities by whom
and the shares in which thaed land 18 owned.®

_ Then in Divielon 2 of Parxrt II end in the following
Perts thars is fonnd elmborste machinery for the deberminabion
of the ownership and rogistration of Native lLand fowr Burvey
and Tor Appeala. There lg a Hgblve Lend Appeeld Courd
sotablished vndor Part VI conslsting of o Judge of the Supreme
Court with o definite wight of appeal from that Courd %o the
High Couwrt opon o quastlon of law.

. If in Wow Guines the iwo jurisdictilone ean stend
tog@th%r an unsuecegsful party to o lesnd dlspubte belore o
Patrol Off{icer could sppeal %o a Court of Appesl for Hatlve
Affasre with the irherent right of unrestricted oppeal %o the
High Gourt, but in the other case where the UCommisgions®
tribunsl determines the vafber there 1s an appead from & Habive
Land Appesl Court e “he High Courd only on a question of Jaw.

In Papus an sppeal to the High CGourd eculd cunly be
on o quastion of law. I% wes surely never intended by the
leglalaturs that Bhere should be n dliferentiation lu the B




Forden of this natura,

M, O%Snaan for whe Hespondent argued ingenlouegly
towhst the Patrol OL{icer

doolded woe something less then
pwpership, and Thub

wig decislion wos 1 persunmm. Bt
eme So me that he wos declding the
£ of property in the land by native custom. The Becord
ows that. The Commiseionsy under the
wMQ@nﬁmh@rmﬂzmmn%Wﬁ
tb:&né determine whet

azelusive herediltery

Ovdinence 12 50

For his duty is to "inguire
lond in each Diabrict of the

oy e the w“@@@?n“ snd heredlitary properky of natlves
&tIV@ communities by native cusbemsry rlighi.® The Hwo

12 they could stend as alternstives would be doing
seme thing.  This would be lncumpablblie.

; Siy Semuel GrlLTith puts 1%
rovisions of o partleslar Aot

e £ b

Uihat wharae the

of FPorliement desling with o
riioulsr subject motter ara wholly inconsisdent with the
pﬁ§?i@ioﬁ% of an ssriier Act deslling with the sanme subjeat
gter, Then the sawlier Act ig vepealed by implication.
I%fig immeterial whether bobth Acts ave pensl fohe op both wrefer
té;eiﬁil righta. Yhe forser mual ba

hf implication.® - pepy Grdfilth C.d.
1908} 7 €.0uRe at po To

wholly inconalioband,

takan bo be %@@@&1@@
in Geodwln v, Philline
Ts my view the two provisioms ave

In Regulatioa 59 of the

Hpkive Affeira Roguistiors

vminablon given o the Heglatrate 4
the Cowurt for Hablve ALTaly

2L These relate to rights whilel
are leass than ownershilp and they vempin uwnder thejurisdicilon
of the Megtstrate. These matters are not boushed by
Hotive Donds Beglstration Oriinance. He
glven ©o o Maglotrate o Hptl

;nt@? parben uafier Regulabion 132

of Papun, btouahad by the ﬁa

there are powers of date

the

dther s the powaw
Hottors B

Seternine the plghis
iwe Besnlations
wiion Opdinenge 1997,

in By view, the Hakive lend I 7iﬁaﬁ%ﬁ§@% Grdinsnce
repesles by implication thal pawd of Regulatlon %9 oi the
CRative Affaitvs Regulsblone which gives the power B6 = Hngle trat
of & Court for Hative Affs

& a%e

o e A &
te deoide 4

e owmerahip of la

ué .

Fheve wers othayr grounds ﬁuhmﬁ sved lm the Hobloe of

Appeal Buh they ere not now perd singdss bo dhe pppeal, a8 L view
the mabber.

e peault iz that I find that

the Patrel ULTicen
in his copaoliy of o Mogletesie for Hetlve Affeirs hod ao
Cjurledictlon o debermine betwesn the pertlen the ewnesxahlp of
the land in gusstion.

The appeal tp upheld.
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