FATIVE TAND APPEAT COURT,

IH OHE MATTER of an Appeel by HAVINI
of Lemenmenu . i

REASONS _ TOR __ JUDGMENYT, )
‘ )

This is the Tlret of a zerles of fAppesls pending
hefore this Appeal Court which was established under the
Nabive Lond Registwatlon Ordiunamce of 1952, I# is brought
wnder the proviaslonsg of Section 33 of the Ordinsuce, and undex
Bettion 34 the Courd is wreguired where practicable to heax the
Agpeal where the land the subject of the Appedd is sibtusted. -

Tn the present case, howeverp it becane aﬁpaﬁenﬁ
ahan qﬁ@m%iona of law a8 bo Tthe status and Jurisdiction of the
two tribunals established undgr the Ordirence would have to
he daﬁefmined in ovder Thal the nafure end scopa of the Appeald.
could be amcaxﬁainaaa Tt swemed obvious thet since the
ldnd in question inm this emse is situated im Bougeinville
whHare thewe ave no facllitles for debermining quesbions of low,
and glnee & long and costly jJourney musgh bo underteken o
reach the glte of the land, it iz mowd app ropriate that these
questione of lew should be determimed in the Tirst instance in
Port Morosﬁj go that sheuld 1t be found appropriate for the
subgtantiel questlons imvolved in the Appesl %o be dooided in
Bougalnville, errangements can-be made in advance for the concuet
of the hearing ab the place where %hae land is plivated.

The present proceeding before me la o Summonﬁ for
Dir@ctlond ﬁaken out under the Rules asking for directions ag
uﬂ‘bhe nature of the Appea?g thc talilng of evid@nee From

% NeSHes aﬁd the place and %im@ of hearing. . Fhe maln puvpose
of the Summons 18 to soek debermination of ihe quesa&ons to S
whiﬂh I have previously. refsz?eﬂe

The firat question of subabeice im as te the. nature
of‘*ie Lribuﬁala waloh are oreated under the Grdinanban TTL !
ig! commoen ground that 1T tho Wobive Tand Oommiasion is a Couft
prqperly 80 :called, and 1ikewiﬁ@ the Courts of Anpealg Gh@ﬂ
the 4ppesl would be %o an Appellate Jurisdiction, and would: noh
noreally imvolve o re-hearing of the case in %h% éense‘ﬁhat
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the whole matter would begin sgain and evidence would need Ho

be callede On the other band, if the Commission is an

égdm¢n;at%ative %ribunﬂ19 the Appeal would be to the origlmal

juried¢ctlon of the Appesl Courd and would mark the firss

stoge of o judleisl determinadlon of the issues arislng in the -
CasG. If both bodies proved %o he aduninistrative tribuﬁalsg
then the limited Appeel %o the High Court under Section 36
would mazlt theé commencément of the judi@ial precess and would
be heard in that Courd in its original jurisdictlion.

Tor this purpose the distinction to be made is
between Uourdts which exervolse paxt of the moverelgn judioial
power and tritbunals geb. up on & nore or legs Judiclal footing
hut exercising powsrs of inguiry and deberminavion in ald of
the executive or adnlnistrative wim of the soverelgn power,
Bazvipp V. Commisglonex. of Taxation 44 8.Rs {(N.S5.W.) 163

Shetl Company v. Federal Commissiover of Taxabion 44 C.L.R.
530, 542, 45, . '
: Tha veme or form of the tzibunal er the neture of
pax “sioular funcvions enﬁrusi@d vo the ﬁrlbunal is 1o% necessarily
s final Lcsﬁg for there are many exomples of Grue 3&&3@1@1
ho&iea exerelaing . legislative and sduinistraiive powers of
ncnmjuﬁiciwl charester, and it is ecumon fop ngnmjudieiai bodisg
to amploy judlcial rules and prace&ar@a to achisve thelr .
purpess. - Meses v. Parkor 1896 AL. 245.5 NoS.W. v Ggmmonweaath

20 GohoRe 54, 87.3 Holmeg v, Anawin- 1908 4 C.L.R. 297.:
The  Qusen ve' Davison 90 CohoR. 3533 R Ve Xivby exps Boilermekera'

Bogtety - 1§§E'A L.Ro 163, 2113 Fedexal Commlsmloner of Taxation
Ve Munro 38 C.leRe 153, 1749, ' ' _

'Tha nagative\%eﬁﬁs refe@rédlto 10 Shell Compeny v
Fedepal Commissioney. of Toxatlon 44 Colo R. B30, 5545, have

been fully canvaaseﬂ in argument and altheugL they do not proviae
a fimal enswer they must be borne in mind.  fhe quesnlon ey
be ok shor%ly thus - doog cach of these Tribnnale conetivute

i Oowrb within the meaning of Sectlon 63 of the Popus, ‘and New

_—

Guinea Act-or not? .. It lg a dest of Tunetlon and purpose rather
than of form. Munzo®s Came 38 Go.D.R. 153, 175-179.

: Applyins thege comsiderat lond in the pxasenﬁ casg, XL
think that it becomes eloa? thet the Native Tend Court. of- Appeal
ﬂa intended Ho be aetahlisheﬁ ag o Gourd wiﬁh & bruly juaieﬁal
functﬂone '

i Th@ Aypeal wai@h comes befors the Couwrt lavolves |
clalms beewmcn partiea who sk dotermination 0% whatl ﬁhey claim
o ha ?heir L@ga_ éﬁghts and . intevests. . The finallby of the
émﬂﬁmzwz&e&mmﬂthmwgmmyﬁuomgucaimmm&Ammﬂ
o 6 he ﬂigh Courd, .is ch%xacxuristle of %he 3uﬁie¢a1 pf@eoss'

Y
3 .a”tj




end thls elemant of fimality I8 in no way dependent wpon- the
lapae of time or obher Jiamitations set oubt ia Section 24,
The procesdings before the Appeal Court are limited $o dppead s
hy nawqonq who are adverdely affected bv somg determination of
the Gommisaiono Thesmcpe of the word “& “lchd“ ia indlcated
Stroudts Judiclal Diovionary and %hls and 81l the exprossions
used in Part VI of the Ordinence ave stirongly suggestive of and
consistent with the Appoul Court belng a Court within the
judicigl system of the Territory. This confimms rabher ¥hen
rebuts the presumptlon that powers conferred on judiclal persons

and bodies ave intended %o be Judicial powers. Medlcal Board
Yo Mayer 58 G.L.R. 62, Ti-2; Holmes v. ingwln 4 CoL.Re 297,
302, o

The status of the Comnission itself reolses vether
differont comsideratlions. The maln functlons of the hody are
Bot out iﬂ/ﬁ§§§§$%§i ] and they ave broadly the determinatlon of
o - land of a partlcular ﬁescrﬁytiﬂn and the determination of the
£ natives or native communities who own that land. There is a
1 suggestlon of administrative responsibility in Ssction 7 and the
broad purpose of the Ordinence s far as it 19 reveanled in the
taxt ia‘t@ eroate a vecord of native lands besriyy some resemblance
to the re?arﬁa kept by Titlen Commigsioners under the Torrena
Syaten, T

2] .
‘mhe ipad ?uﬁc%isn of %he Gommissiua In sonductlng ite
1nquwrleq end ?eaching it debermination seems to me to he
analgons to that of a fact-Lfinding Commlssion of Enqmiﬁy rather
they of a judiclal 6?lbun&lo

o Although pricwlty 1g %o be glven %o 1nquiviea 1n1tiated
‘&~ ( by applgeatione Prom Intevested persond, 1% 48 clear from

i Section 10. thet this im only pard of a gengram duby to imqulrs

aé b 1&3&3 which may or may 0ot be mubj@e% 50 claing and may be
w&an@ and- vacaﬂﬁ land calling for adm¢nissr&%1ve reperis and -
?aeommenﬁat%ua under Seeﬁion 37,

Tha only. pax of, h@ Commission’s dufles which appesr
0 me ta have any. Judlcial characher about tham rolates %o the
d@%ermination of duspubea clalm& when %hey arlse under Section
1A Thesga Glaputes are heard and declded but the declslon is
not bindlng on suy pa?uya '

S0 far as Lhim Ordinence is eoncefneﬁg 1 can sse no
reason why . n party to o ﬁ@ vexmination shonuld not be at liberty,
1f he sow fi%g o gﬂara the éa%ernina slon of the Commlsion
aﬂd bring Praceeﬂimvs 3m the apnrapria%e Gaar% to hsva hiﬁ olelns
Judiaially ﬂ@tBEMiLG&o‘

. lha dacislong af the Gommﬂﬁ@iou pravida the materiai _
=rom wilch the Beglster of Fatilve femd iz kepd by the Commiselon.

T@isvraglg%er becomes & public record and is Somparable o sueh.
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- other public resords ap Torrens System and other land
registers, and reglsters velatlng to mobor vehicles, bivths
deaths and marwiages, licenses of verious Iinds;, and so on,

I% iz the reglster i%self and nod the descision of the Commission
vihich becomes pregumptlve evidense of title, and alter a

porlod of five years from the date of the last smendmend,
becomes concluvsive under Section 25. From this patbern I would
infer that if any title should become finelly determined by
juiddicial proecess (lncluding determination on Appeal) the
Commlgalion wonld in the ordinary course of its duty amend the
regigter o show the btrue bitle ag so Setermined.

Mr. Cley In srgument polnbed owt the similarity in
the provisions of the Ordinance wmelating o the two tribunals,
and sopght to infer from this that whatever chaxacter one
trlibunal was Intended H0 posaess, 1t shouwld be taken as the
intention of the legislature that the other 4txlbunal. should be
of the game charaétarg‘ This argument is persuesive bub nos
econclusive, for similar words mey produse gulte different
vesulbe when they ere used in reference to a judicisl or o=
judledal body and the legel consequences depend on the character
ot the-%ribunal as flnally detexmined, :

The powers to mummonr witnesses and other incidental
wowers conf@rred on the Commission by the Ordinance do not
g;ve any posi tive indicatlon of the mature of the Commisslon.
I think that the powerag of the Commlsaion are guilte consistent
with those commonly cénferre& upon non=Judiclal bedies, The
qﬁoeiajudicial character of some oFf them Indicates no more than
%hau the Drdinance imbends that the proveedings shall be
LGﬂGﬁG@Qﬂ ¢000?ding Ho proyer legal safeguards for the interas%m
of the P@LEQHS coneerned subject to the power conferred in
Secnlon 18 in cases vhere the Commiggion Loy sufficlent reoson
may see fi% to dopart from strict legal rales. These
oonsidaraﬁionsg however, do not aliter the charadter of the
Gammlssiono and I think that Hbe proper conclusion 1ls that 1%

[/js intenfed by the Ordinance to be an adminiatrative body in the
sense that its function 1B nob strletly Judieial and that itsg
pqrpc%e is gi?ecteﬂ towarda the carrylng out of the adninistrative
fuﬁgtions of Government o ’

I mention in pagging that in view oL ‘E%iﬁggpr@aa
prcvisiomm o Sectlon 64 of “he ?bﬁgcreaégﬁg 8 rlght é% appesal
mo the ﬁlgh Goart from the Suprome Gomw of the Tervitory, i%
may well be found that there is soms conabitublonzl. Aifficulty
1n the prov!q lom for a rlght of eppeal Irom the Native Leand
Appeaﬁ Cours bo the High Courd under Seotiom 36 of the Ord¢nancea
Im in not for me o decide ihia gueatlion.
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: — X% Lollows from the conclusions that I I have resched
that the Anpeal from the Comnlsslon to the Appeal Gourt falls
within Lhe original 3arisdjchlon off the Appesal Court and thatb
the Appeal Gouxﬁ should determine juuicldlly the isoues which
sre found to arlse b@bWGOﬂ the pox rhiea to the appeal, ineluding
anJ'lnﬁevestbd persen who may establish the right to come
forward and jJoin in the Appeal preceedlngs. The issues before
the Cowrt of Appesl may not be procisely the seme as those
walich aroge before the Commﬂssion in the courase of Ite inguiry.
and the deapa of the Appaal will be determined by the interests
of the partiss rather than by =ole referengs o the precise
language of BSection 8 of the Ordinsnce, PFurther, I think +thet
the duties of the Court of Appeal are different in exbent; for
oyample, it would Be no pavt of the duty of thet Court o

moks any inquiﬁyg‘repgr%'or recomrendstion to the Admlnistrator
uader Bection 37 of the Ordinamca, if such a report shonld

he made in sonsequence of gny deterinetion made on appeaig 1
think thet 1% is an edministrative function whioh would be
eppropriately made by the Commission in ths liwh of emy
dgeialon OL the Court of Appeal.

; hrxﬂceedings in,vne Couxrt of Appeal being in the
original jurlsdictlon must be supporbed by evidance sufflclent
to cover the whole aresm of the Zacke in dispube, ond the
rocurds and desisions of the Commission should be placed before
the Court in the some way as in the case of Tzxation Appsals
befora the High Court. It is oxpseded that most of thise
evidenve will be found in practice 4o be of much a maturs ag
to dnveke the provisions of Section 34 of the Ordinance and
require that thod ovidence should be heard waere the land is
situated. I thiuly, howover, that Section 34 is a provision
intended %o facilitete the hearing of Appeals wiere local

evidonee and lecal consldervations sre inmvelveds I do mot thimk ]
that the Section should bo comstrued az meanlng that all the §
olivities of the Appeal Court shell be condusted upon the |

land. Theve way be issues purely of law avising on sduiited I
facts and inberlceutory mablers wirish could be much more |
effectively disposed of elther in Pord Mnreabj or in.one of %he '§
m@ﬂax@m@mt(mnhﬂsafﬁm;%mmmeCmLﬁ ~I think that i
the test of prectlicabllity. lnvolved in ueaulcm 34 shounld be
construed in %hislwayg~ﬁha%.p'Lma-£a01en @?&@Gﬂﬁu of lozal
regids uﬁd and those parts of .the heawlng waich depend on the
naunre ox; 10@amion ox any - other relevent .aspecs of the ¢and
ixqeif Jhﬂuld ha eonduﬁted a8 Tar as pracuie%bic alther on the
land or.ag.meay Yo it ag fhe Gouru ‘can ot . Iﬂ cas@m where
the cfficiamt despatel of the Cours! o fmnc%lom indicamas need
for the Courd fo conduct the Wholetor pary @E ﬁhe hearlng of an
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ADpL&M alsewhere than whors The laud de situated, T can ses 1o

obJeotion On, the soore of plaemicabil¢ty to the Court so
direct ingo

) Since this is uhﬂ Hlwst Appeal, I think I shoulid say
something sbout the classes of Inderests im land whick coms
yithin the contemplation of the Crdinence so that as these

questions arige for determination they way be ful ly consldered
and dealt wilth.

Sectlion 8 eppears Yo include all the “rightful and
heveditary properdy® held by native ecustomary zighi. The
definition of gaaﬂve customery rights includes those dﬁ 23
PORSEBI0LY r;mﬁwuoé/'“ﬂamive iend, ¥ an axprosglon sometimes used
and somedines not used to desoriba land the gabjeot of the
Compiogion's dutiles, includes land 'poosessed? by matomary
rights bub is limited Yo land held for su esdete corresponding
to en esbase of freehold., The dofinitlons of Ynative owner®
and “zative oloimant® dcpend partly upon dhe dofinition of
tnative land.? ‘

- The effect upcn the text of the Ordinance of using
or nob wﬁing in various éaatioms terns so &afiﬂeﬂ does not now
avise ;or aevevmjna tion bub Hm seens o me likely that the
OrdAnanﬁe eﬁmuamplmseq three main Gl&ﬁseﬂ of londi=

(&) lana pars?mg by {nhoritence and und@w the exclusiv
dominlon of o netive cowmuaity. This mey be
telen as the spprozimate equivalent of Lreehold
since 4% inclu&es unlinised righ%:to possession and
écaupa%ionu 'I% will weually be communal property
gublect %0 communlty. control.

{b) ZXand depending on condimmed actu&l §0$8®ﬂﬂi@ﬂn
gonbrel ox mﬁ@-OfAthQLM&ﬂﬂo' Jig.may‘ne within
the community yroperty or outside it... IT w-ttmn

- that propeity 1t will nommalﬂj be on iﬂ&’VjﬂuaL
vight %o ocooupabion, gass@bgloﬂ o use. L
oubnlde uh@ ;snﬁ under the effective ﬂomlnion of
Hhe eajmunﬂty 1% cannot ranl as freshold buh may
uoxmaapoﬂd with some lesser tlble claimed by the
" commmity or by indlviduals such ne rlghss 0 hunt 1
or heke mhe ATkih of treof. Tltiam or this n1aes
may 0w nay nes be olaimsd Yo pass by lnherLtanca
and mch mpy d@pend o whak %GTBDBS ?meoﬂniq@ $he -
'c.Las.ms and to ‘wheb emawa =

{c) Lwﬂi o all inueﬂhs and pu;pases no% Bubaect o
' 1ﬂiewuﬁig of cﬂ&aﬁ (a) o (b)o

If some such alasﬂificatiom as iz suggested above ia
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in ascozd. ww’ish fhe 72"1.-6"’1‘?:‘3 on of the Urdilnance, it wlll follow
&hat tha inquizﬁeﬁ undex Beetlon 8 extend to all intersain in
1an&, subgaen Ho it appsarﬂng that. they paws by inhcritan@eu
A clzimant under Sac%ion 10 may bring 2y alalimed inmerost
b@?oro thm Pommﬁsﬂion fox imveguigaaiona Sectlon 12 only
applwes so freshold Jnteressag bt Secetlon 13 mey exbend %c
rpaeydlm& (moa neo@ws¢raﬁy im the PQQIQEGPJ all bumtrnarJ
fiﬁhﬁsu Bectiona 14 and 15 extend only %o disputes over
fpeanold lendy bub. Sectien 16 mey not be 80 limited, Under
Section 23 5ha anty Hitles requirad to bo wreeoxrded in the
T@ﬁLﬂuer zrb fra@hepd 313195? and it im only %o such t1tles
bhau hhe eviﬁem%iaﬁy nhawaeter of the *@gimter atﬁacheso

; ﬁhus 12 the. Aﬂmimidbraéion ghould eoatemplate
abquﬁrjno 1ﬁﬂd9 the vegimber w111 ahsw wha't 1&Fﬂ is subJeet So
Freshold olaing qna the r@pax%a and recompendatlons will’ show

Cyhed. lendw: ‘ave wastoe and- vﬂmaﬁt land. O*her clalns by
Individuals: anﬂ GOmJuﬂlﬁlﬂ@ By apnlv K bonh clesges of land
bk BED apparently rag&m&aﬂ T be;ag beyonﬂ the. seopa. .of the
nragens mahcme and - waulﬂ ﬂmll for ﬁpenlaj &%%ouﬁion in the
procesas 0¢ aequislblomo a

Tﬁ may ba.bhav uhe 1mﬁe£yw@uatlon that I have suggested
15 ‘oo nerrow. end thab . qpﬂsﬁlon mugt be Jely Eor Yinal

des Lym_nAtlong bt what I hav@ gaid illustr&%aﬁ what I Fegard

a8 pn uﬂmlmimjable &dmin:mtfamive xather ﬁh&ﬁ guﬁlclaL purnoueq
I the . Gomjissﬁon were & Juﬁieial body 1t would have z@eam
di¢?ﬂcuioy Pcepimg wtthﬂn L%a Jﬁfiﬂﬂl@bionv ;

‘ F Upon tho Summonﬂ mew be¢ogﬁ ne i give the fol1owimg
a;wectiena

‘ il} The  Appeal will he 8 jndlcilad ranheaaing of the

| whoie marhef g0 Lar ap 1t af faete tha intevesms

i the paftlam %0 %he ﬂpyoal end will be h@ard
: au an,orlgimal praee@dﬁngo '

(2) Bvidence ey Be. giVen by witmeaseu Q?ally or
- by obher appropvimha naone as on' hh@ %Eﬂal of
qn auulcmo' T ‘ i e

(3) :Tn@ h”a%&ﬁg of hhe Appeal l@ to be opsged a%
‘WMJO vinca ﬁﬁere %h@ 1&4& 18 s1muaﬁed or as near
ﬁh@weﬁa /g ﬂ prac“icableg and thereaf%ef the
hcuzimg is to pr@e@ed uhj@c% Bo sy fuzthow
d1rac$ions waich mey be giveLo )

?(4) A dabe will be fix@a on &ppl&gation as Boon. a8
-1 Jhﬂgb and Gouﬁael ars avaulable o sraVQlo '
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