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llutaIY CF PAPUA AND NEW ClJINeA. 

TAKAILI~I of GOOU 

beWThh cat. CaMe un lor tdal befon .. at the Crla1nal 

.ttlngl/at Rabaul on 13th NOWlllber 1959. I -de the lpechl finding 

.... amvided for in Section 647 of the Cr1m1nal Code that the accused was not 

~lUlny and that he wal acquitted on account of unloundne •• of Idnd at 

tilt relevant tt.. According to the wording of the Section d the Code a. 

it now .tandt the Court 11 nquired to Ol'deZ' the accuaed .,...on to be 
kept In strict C1.!sto<!y. 1n such place and 1n aueb 118M8Z' .. the Court 

tb1nIc. fit, until Her Majesty's pleasun 18 known. Thb wa. a Circuit 

c ... and at the U .. difficulty we. experienced by counsel and JI!Y8.1f 

in finding soa appropriate statutory pl'Ovllion to indicate ather in 

the Ten1tozoy for the pr .. ent purpose HII' Majetty's pleatun should be 

tlpnt.ed a. the pleasure of the GOVtZ'nOl'-GeneZ'al 01' of the Adrdnlltrator 
or othe!Wl.e. 

The s_ doubt and difficulty extended to the word "Governor" 

In th. context 1n which 1t is used in the second paragraph of Section 647. 

In the Ozodu as to the custody of the accused 1 .pecified that he lhould 

III ktpt until the Governor-General' s ple .. un be knawn. but thh now 

Ippean to be inCOl'I'ect, and it 11 doubtful .tleth8l' al the law now 

Ihndi any substitution can be _de for the phrase "until her Maje.ty'. 

Plta,un 11 known." 

It appears that by virtue of Section ~2 of the Insanity 

Ordinance 1912 (Papua, adopted) the "Lleutenant-GovemoZ''' .. y 1n cases 

IUCh a. the present direct that a person who hal been found to be 1nsane 

brtht ~t 80 that he caMot be tried upon an ind1ctMnt. be ftIIOVtd 

to and detained in an asyl\lll until he 11 duly certified to be of .ound 

lind. Section ~ then provides for a person to be liberated froll custody 

V confin_nt on such tel"JllS and conditions as tht Lleutenant-Govemor 

tblnk. fit. 

The expression "Lleutenant..aovtmor" in Section ~2 and in 

tM Iecond and third places ¥!ben 1t 11 u.ed In Section ~ .hould be 

".d· a. the "AdCnhtrator" In ordeZ' to give the .. prori.lonl practical 

'PPllcatlon, and the expre.don "Lieut.nant~ernor·. plealun" as wed 

lillectlon ~ !lUst be read as "Her Majesty" ple .. un" In order to fit 

.... "~nt. of Section 647. Under the Ordinancn InteZ'pretaUon 

0Idtn.nc. 1949-1~ there 11 Pl'Oril1on for the np~.lon "Ueutenant-
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Govemor". a. u.ed In Papuan Ol"d1nancH. to be nad .. the 

"AdII1nistratozo of the Tel"l"1tory of Papua and N .. Q,! .. a." TId.. 

cause. sa.e difficulty. fol" a .1n41ar provl.lon does not appear to 

apply to O2d1nance. of the Tel"l"ltozy of New Guinea, and the Insanity 

Ordinance with which I - now cancezoned has beca.e by adoption part 

of the New Guinea legislation. However, In Section 17A of the Laws 

Repeal and Adopting Ordinance 1921-1939 It 11 pzovlded In Sub-sections 

3 and 4 that nference. to the Lieutenant-Governor sball be nad as 

references to the AcImlnistrator and the AdIIinlatratol" 1a authorized 

to exercise the powers conftl"l"ed by Papuan Ordinances adopted In New 

Guinea on the Lleutenant-Governor. Under Section ~ of the Ordinances 

Intll'pl"ltatlon Ordinance 1949-19!)9 the words "the Adllainlstrator" as 

appearing in the New Guinea Ordinances are now to be nad .s a 

refennce to the Admin1!trator of the Territory of Papua and New Guinea. 

n. Inaani ty Ordinance being a Papuan Ordinance at the time 

of it. adoption in New Guinta would today in It. application to Papua 

be subject to the .... substitution fOl' the expzes.lon the 

" Lieutenant-Govemor " , and.. thi. by a shorte.. .tep, but I do not think 

that the .horter step can be taken, in the c .. e of an Ordinance of the 

Territory of Papua, adopted, a. part of the legislation of New Guinea 

befon the OI'd1nancei Interpretation Ordinance c ... into force. 

Therefore It Is necessary to take the more roundabout course Which I 
have indicated. 

It does .... to .. that the difficulty of how to expre.s 

the discretion vested in Her Majesty under Section 647 rtIII8ins, and 

I cannot .ee that I can substitute any other expres.ion for the 

purpose. of the Order 114tich I all requind to .. ke. 51111181'1y, I cannot 

see any way of altering the provisions of Section !)3 of the Insanity 

Ordinance 1912 (Papua, adopted) so .a to read "during Her Majesty's 

pleasun." It .. y be cOlllpUlsory under the tens of Section l7A of the 

Laws Repeal and Adopting 6rdinance 1921-l939 to nad the exprellion 

the "Ueutenant-Govemor's plea.ure" as .. anlng -during the pleasure 

of the Adldnlatrator" (now the AdJA1nlstrator of the 18l"1"1tory of Papua 

and New Guinea). This, however, does not .nable Section !)3 to be 

~tch.d preci.ely with S.ction 647 of the Code. 

It appears at any rate that the power provided Wld.r Section 

52 to order the accused to be r.lIOved to and detained In an asylu. 

untU he is duly certi fled to be of sound Idnd is a pow.r which .. y 

be exercised by the Administrator upon a special finding a. to insanity 

be1ng .. de in tel'llS of Section 647 of the Cd.inal Code. The .xercise 

of this power does not depend in any .ay upon the precise fOnl of 

Order which the Court .. y II4ke 1n the _anti_ .. to the custody of the 

accused. th.refore the present Order has no l1ll1ting effect 10 far 

.s Section !)2 1. concerned. 
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The POWH confened by Section 53 1s, howvel', d1l'ectly 
Hlated to the fon of Ol'deI'JZ'Qnounced by the Court in nbUon to 

the cUltody of the accUled, but .ince I cannot at the P,..lent tiM 

... any authority fol' _ to _e the Ol'del' 10 al to opel'ate during 

the LllUtenant-Governol"l ple .. ure 01' the A~n1stl'atol"l plealun, 

the,.. w111 ineYltably be a "1-aatch1ng of language Wlbich l18y nnc:lel' 

Section 53 inopel'able. In thele Cbc .. tancH I have been asked to 

revert fol' the purpo .. 1 of the Ordel' .. to the cUltody of the 

accueed, to the actual language of Section 647 of the Crildnal Code, 

and I think that, although it .. y not be of any alilitance at the 

"'nt, I Ibould do 10 for the lake of cCllllply1ng with the literal 
requln.ntl of the Code. 

I would not think that My POWI' to co:rrect enon would 
extend to any part of the judglaent of the Court fol' Wlhich pul'pOle 

the ge08nl practice 1s to apply to the Appeal Court. However, 

then i. a Itat ... nt in Archbold, 34th Edition, at the end of 

paragl'aph 632 that enon in a cOlllRlt .. nt to prilon founded on the 

judglll8nt l18y be c01'l'8cted by the Court of trlal (although errore 

of law and fact in the judgment al drawn up are to be corrected by 
the Court of CrlJdnal Appeal). Then..... to be no direct 

authority for the trial Court's power of C01'l'ecUon referred to. 

The nature of the Order required to be _de under Section 647 of 

the Code I think throws further light on the queltion, for the 

Section appears to impost on the Court a continuing power which 

would operate at leBlt until the "Governor" mould exercise h1l 

power to I18Jee IOlIe other Order for the safe cu.tody of the accused 
person. I think that it WIOuld be open to the Court to make ore 

Order al to cultody and subsequently to vary the Order as it saw 

fit. The first Order 3S to custody pronounced by .. evidently doea 

not cOlllply with Section 647 and does not provide any tIOlutlon to 

the probl_ which arl.e, and I think that whether that part of 

the Order had any effect or not, I Ihould now Pi'OnouB:e a further 

Order to the effect that the acculed be kept in etrlct custody In 

BoIaana Corrective Institution aa a patient under the care of the 

As.Istant Director of Mental Health until Her Maje.ty'a plealure 
11 known. It is intended that thi8 Order should now operate in 

place of the Order originally pronounced, and I will direct that 
the recorda of the Court be endorsed accordingly. 
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