





Ba_ v, AVABE (3)

of the releyant Sections 1s such as to attfact é&ﬁmon Law
principles applicable to provocation and so to qualify the
meaning of the phrases employed,

The Sections of the Adopted Criminal Code which fall
for consideration are Sections 304, 268 ;nd 269. Section
268 defines provocation in relation to an offence of which
assault 1s an element, and prescribes the conditions under
which.one person is said to give another provocation for

an assault‘ Section 209 provides that a person is not
criminally responsible for an assault committed upon a

person who gives him provocation for an assault, subject fo
fbur &bfined conditions, Section 30% is in these terms:-
"When a person who unlawfully kills another
under circumstances which, but for the provisions of
this section, would constitute wilful murder or
murder, does the act which causes death in the heat
of passion caused by sudden provocation, and before
there is time for his passion to cool, hé is guilty of
manslaughter only." '
That Sectioh does not provide its own glossary. The

term "provocation" is not defined. It then becpmes a

gquestion of construction whether Section 304 should be read

with Section 268, or whether some other definition -

presumably the Common Law one of provocation - should be

sought.
In Queensland the question has on two occasic” - been
minutely examined with somewhat inconclusive results., But,

with respect, it seems to me that Section 30% can scarcely be
]

tortured into a con
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For the reasons indicated I am of the opinion that

an insult of the kind indicated in Section 268 may for ‘the
purposes of Section 30% be relied upon as provocation.

Should the alternative view be'adopted that the
term "provocation" in Section 30Y% is used in its Common Law
connotation, it seems to me that in this particular set of
facts it might sti1ll well be open to the accused to rely upon
the uttering of the words referred to as amounting to

7
provocation.

It is of coﬁrse true that in eivilised Western Communit=
lesvwiich apply Common Law principles, the view that words
alone cannot be relied upon as provocation has hardened
since the 17th century. As a general proposition that
thesis is hardly open to dispute, but it does not necessarily
follow that the same principle should apply in a Native
Community where sophistication does not approach to that of,
say, 17th century Englaﬁd, where a type of insult such as
the one here in question is calculated and not infrequently
intended to throw a man into an ungovernable rage.

The elasticity which should properly govern the
approach to this question of provocation was emphasised by
Viscount Simon in delivering judgment in which the learned

law Lords concurred in Holmes V. Director of Public y

E;gsecgtions (1946) A.C. 588, at pp 600 and 601 -
nthere are two observations which I desire to

make in conclusion. The first is that the application

of common law principles in matters such as this must

to some extent be controlled by the evolution of

society. For example, the instance given by Blackstone

(Commentaries, Book IV,, Ps 191, citing an illustration
in Kelyng pe 135)s
and he thereupon gstruck his agressor so as to kill

that if a man's nose was pulled

Him, ‘this was only manslaughter, may very well represent
tne’ natural feelings of a past time, but I should
e
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