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~I (1) Provocation by mere words 1s a defence UDder 

_ the Criminal COde, _ and v1ll reclIlce v111'1Il. 
murder to manslaugbter. 

Paul Mallgn, for the Crown 

G. Smith ESq'l ASFistant District Of't1eer, (by 1.".) 
ror the accused. 

Judgment vas delivered orall)' and the foll~ va. 

made available in writing OIl 18th July, 1960, iID the 

point on wbich thiS case is reported. 
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• R" Ye' AWABE C3> 

ot the relevant Sections is" SQch as to attract Common Law 

princ1ples app11cable to provocation and so to qQB11ty the 

mean1n& ot the phrases"employedr 

The Sections of the Adopted Criminal Code which tall , 
tor oonsiderat1on are Sections S04, 268 and 269. Section 

268 defines provocation in relation to an offence of which 

assault" 1s" an element, and prescribes the conditions under 

Which one person is said to give another provocat1on tor 

an assault. Section 269 provides that a person is not 

ctimirially responsible for an assaQlt committed ,upon a 

person who gives him provocation for an assaQlt, sQbject to . 
fb~ defined conditions." Section 304 is in these terms:-

"When a person who unlawfully kills another 

under circumstances which, but tor the provisions of 

th1s section, would constitute wilful murder or 

murder, does the act which causes death in the heat 

of passion caused by sudden provocation, and before 

there is time for his passion to cool, he is guilty of 

manslaughter only." 
That sectiob does not provide its GWD glossary. The 

term "provocation" is not defined. It then bec;omes a 

question of construction whether Section 304 ~hoQld be read 

with Section 268, or whether some other defin1t1o~ -

presumably the common Law one of provocat1on - shoQld be 

sought. 
In Queensland the question has on two occas~"c- ' been 

lI1nutely examined with somewhat inconclusive resQlts. Slt, 

t it seems to me that Section 304 can scar~el7be 
with respec , 

int construction requiring that c~on Law 
toMa'ed 0 a "" 

1 1 f pr"ovocation be imported into it. ~ such 
princ p es 0 . 

"th words _ n ••• and before the~e.is timr 
were the case, e 

t cool" - would be complet.ely redun.dant, or 
for his passion 0 " 

the Section must be read as emphas1sing 
in the alternative, 

~le ele~ent 1n the 
cratuitouslY " sin." 
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R. v. AWAI!§ m 
POI' the reasons indicated I am of the op1n1an tbat 

an iAault of the k1l1d indicated in Section 268 .y tor the 

puopoaea or Section 304 be rel1ed IlPon as provocation • . 

Should the alternative view be adopted that the 

tera "provocatlon" in Section 301t 1s Ilsed in its CCIIIIIon Law 

oOllDotat1on, it seemB to me that in this particlllar set ot 

taots it Dli8ht ltill well be open to the accused to rely upon 

tbe utter1nc ot the world referred to as amounting to 

provocation. 

It is of course true that in civilised Western ComR·n1t­

lenbiob &PP~ C_on Law principles, the view that words 

alone oannot be relied Ilpem as provocation has hardened 

.1IIce the 17th can:tury. As a general proposition that 

thesis is hardly open to dispute, but it does not necessarily 

tollow that the same principle shollld apply in a Native 

C,,",",!Dity where sophistication does not approaoh to that ot, 

say, 17th centllry England, where a type of inslllt such as 

the one here in question is calclllated and not infrequently 

iAtended to throw a man into an ungovernable rage. 

Tbe elasticity which shollld properly govern the 

approach to this question of provocation was emphasised by 

ViscOWlt Simon in delivering judgment in which the learned 

law Lords concurred in Holmes v. Directpr of Public 

Prosecutions (1946) A.C. ;88, at pp 600 and 601 -

"There are two observations which I desire to 

make in conclusion. nte first is that the application 

of common law principles in matters such as this must 

to some extent be controlled by the evolution of 

society. For example, the instance given by Blackstone 

(commentarles, Book IV., p. 191, citing an illustr ati on 

in Kelyng p. 13;), that if a man's nose vas pu1lecl 

th eupon struck his agr essor so as to kill 
and he er 

. was onlv manslaughter, may very well represent 
'Illm, . thiS J • 

.. 1 f el ' ft- S of a past time; but I $hollld 
t he natura e ...... 
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rioleDCe. att, aD the other hand, as socie~y ~dvances , 
oqht.. ,to call tor, a, hj,~r.,;.""Ib~l1r~, ot self~control 

ill all ca 
t" " " 

OIl e1tb.er nev,. IAY ~o~~~ t~~ 'L~pt .. ~s", ~ . ~atter, ;~f 
acCQIecl 1, tnt! t~ed to ,'t~e'A~ ~l!!>n , :tP:e~su~~ , offered 

to b1a AI .lIOWlt~. t ,o provQca t1,!~.J,)U~~ ~~ , th~ fac.ts.I see 

' GIl vb7 he ~l1ld not do so s,y..~cessfullY. 
, '.' .'.: . 

I tlDd tbe accused Su1 : ty of manslaughter, and 

.tDtlace b1a to two 18ar~' i mprisonment with hard labour. 
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