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. . A t  t h e  c l o s e  of  t h e  t r i . a l  I i n t i m a t e d  'chat tlk ev idence  admittecl 

2y me d i s c l o s e s  i n  my o p i n i o n  c i r c u m s t a n c e s  which e s t a b l i s h  an i n f e n t i o n  

on t h e  p a r t  of  t h e  accused t o  i n f l i c t m o r e  t h a n  t h e  i n j u r i e s  comprised i n  

Sect ion 302. I n  my o p i n i o n  t h e  ev idence  e s t a b l i s h e s  t h e  c r ime  . of  . w i l f u l  

nurder,  b u t  my p r o p e r  c o u r s e  i s  t o  r e t u r n  a  v e r d i c i  o f  r i0il t .y O F  murder . .  . a s  

cliarged,under S e c t i o n  302,by v j r t u e  o f  t h e  p r o v i s i o n s  o f  S e c t i o n  584. 

i I d o  n o t  want & b e  t a k e n  a s  s a y i n g  t h a t  t h e  i n d i c t m e n t  ouqht  t o  

have been f o r  w i l f u l  murder i n  t h e  f i r s t  p l a c e .  The r e s u l t  i n d i c a t e d  h a s  

been due  t o  t h e  u n u s u a l l y  c l e a r  e v i d e n c e  given '  by two w i t n e s s e s  . a s  t o  t h e  

nature and e x t e n t  o f  t h e  v i c t i m ' s  viounds. , ' . 

During t h e  h e a r i n g  t h e  whole  o f  t h e  e v i d e n c e  o f  Mr. Smi th ,  

recount ing h i s  c o n v e r s a t i o n  w i t h  t h e  accused,was  o b j e c t e d  t o  by.Counse1 

for . t h e  Defence ,  r e l y i n g  on t h e  r e c e n t  E n g l i s h  c a s e  & v ;  A t t a r d  (1959) 

~ r . ~ p p ; ~ . 9 0  and o t h e r  c a s e s  . . dec ided  i n  A u s t r a l i a .  ( R .  v ;  !#one Ah Yono 8Cr 

(1957) S.R.(N.S.W.)~H~). Fol lowing  t h e  v iews  which  I have expressed  i n  ; 
other cas ,es  and s e t  o u t  I n  a  n o t e  o f  my d e c i s i o n  i n  L v . .  Gabi Kona' . . 
(Tapini ;  12/i/60) I o v e r - r u l e d  t h e  o b j e c t i o n .  I t  i s  c l e a r  i n  t h i s  c a s e  " 

tha t  i f  t h e  o b j e c t i o n  had been upheld t h e r e  would tiave been n o  ev idence  

i m p l i c i t i n g  <he . accused ,  . and h e  would h a v e  been  - a c q u i t t e d .  

. t t h i s  t ime  when t h e  l e g a l  sys t em of  the ,  . l ' c r r i t o r y  i s  under 

review T t h i n k  it would be  h i g h l y  d e s i r a b l e  f i r  t h i s  o l d  and i m p o r t a n t  . '  

problem o f  t h e  T e r r i t o r y  t o  be  s e t t l e d  b y  a u t h o r i t a t i v e  d e c i s i o n , . f o r  a n y  

necessary change i n  t h e  a d m i n i s t r a t i o n  o f  t h e  law on t h i s  q u e s t i o n  would 

require  s u b s t a n t i a l  changes  i n  t h e  p r a c t i c e  and f a c i l i t i e s  o f  t h e  l e g a l  

i n s t i t u t i o n s .  
,.. 

On t h e  ques t io r l  o f  p e n a l t y ,  I c a n  s e e  no n a t h e  s o c i a l  envir.on?i?i. 

v~!~i.ch would e x p l a i n  o r  mi t i . ga te  t h e  c$i.rn<; It was a co ld -b looded  a c t ,  not  

a n  enraged a t t a c k ,  n o r  due  t o  v i o l e n t  q ~ a r ; e l s ;   he accused.  m a y  h a v e  f e l i  

the s t r a i n  o f  t r y i n g  t o  pe r suade  h i s  w i f e  t o  r e t u r n  t o  .him, w i t t m ~ t .  . . 
success, o v e r  i p e r i o d  o f  f o u r  d a y s  o r  s o ,  b u t  he r l u i e t l y . i r & l i c f e r l  wounds 

whi& i n  h i s  e x p e r i e n c e  must have been s u c h  a s  t o  c a u s e  p r o f u s e  . b l e e d i n 9  
. . 

arid a s  '+ i&ly made i1i.s e s c a p e t o  avoid  t h e  wra th ,  o f  o t ! lers .  

i I t h i n k  t h a t  t h e  p r i n c i p l e  a q a i n s t  d e l i b e r a t e  k i . l l . inq  and 

mairni.ng o f  o t h e r s ,  and espec ia l ly  wives ,  i s  d i r e c t l y  c a l l e d '  i n t o  account .  

llaking s u b s t a n - t i a l  a l lowance  f o r  t h e  l a c k  o f  e d u c a t i o n ,  Government and 

ilission. i n f l u e n c e  and ' t h e  p r i m i t i v e  s o c i a l  s t a t u s  o f  t h e  accused ,  I t h i n k  

that . he: . should b e  sen tenced  t o  t e n  y e a r s '  imprisonment witl? hard  l a b o u r ;  
. , , . ! . :  ,. . . .  . 
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