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THE SUPREKE COURT OF THE TERRITORY OF PAPUA AND WEW GUINEA.

s R P e e S S R T T Rty e

TR QUEEN
against

DIRU of BUNDI

“\

Supreme Couwrt (The Chief Justice) in ite Criminal Jurisdiction
on circuit at Madang, Hew Guinea, 23xd, 25th and 26th May, 1950.

Criminal Iaw -~ "occident®.

Aocused, a youth sged 15 but very smell for his age, was
guarrelling with his sister, aged 12, ot Bundil when his
gick father ewoke and remonstrated with him saying :
I1Papople don't hit thelr gisters. Why are you always
fighting your sigter?? A. hit his father and an
altercation between The father and son toox place. Hvidence
wag adduced tending teo show that, in the course of this A,

- kicked hisg father in The body , just bhelow the left ribs.
The father died of & rupbure of hie enlarged svleen which
welghed 40 ounces after death.

HELD
" (1) An act or omission wialch causes death is culpable

unkess that act or omission occurs indenendently

of the exercise of the will of the Accused, or
unless the event of death {(which occurs as a
result of that sct) is accidental and not within

the scope of Section 288 and 289 (ses para. 9),

ey
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(11} An event occurs by accident when, &

. perforning the act which in fact gnu
10 would not have bsen ressonably forsseahls fo
2 man in the pogition of th: Adccossd that the
life, safety or health of any nerson might | Q\
endangsred. (see nara. 13).

(iii) The opening words of Ssction 23 rufar %o
Sections 285 and 289, (gez pars. Gj.
(1v) In mapslaughber caseg no distincetion arisges

between the words Yovent® and “rescoliis’ veed

in Section 23, (ses pora. 10).

The trial Judge made the following obscrvabion

Whe risk of rupbure of an enlarged spleun 1o so
great and so well known in tha Territcry al ths

prosent time as a very cowmon ¢-

o

that the azplication of any objective toat to the
Accused would render him liable for th. conssfiences
of his intentionally kicking his father in ths

abdomen,

Lo Cervetto, Crown Prosecubor,

to Taebe

argmed that in Sectlon 23 the mrovision relaiti

or omlssiong" does not apnly hsre becnuse tis aslsy wors
deliberaba, and constituted an wnlawiul asswils,  The

death was the direct result of this wnlewfuol ageauls,

Hothing intervenod., The other provi

O

i

U

n In dezticon 23
"an event which cccurs by accident™, also dows not Zoply
becauss the word "event! vefers here, not to the death but
to so intgrvoniég wvont, such as o man hitting his head
on an unnoticed hard obstruction 1iks a conerete block in

als Fall after a blow. The ack i the blow, th

oceurring independent of the will is ths hitting the obstruction
and the result ds death from the hitiing of tihe head on

g8
conerete . Bection 23, by separately using tho words "oventH ié&
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and ‘result? shows this distinction.

2.8, O'Hegan, for the Defence,

argued that Section 23 applies to margianghter cases ezxcent
vhere the accuged breacheg a duty under Chapter ZIVIT 6} the
Gode, and submitted that the first limb of paragraph 1 of
Section 23 excuses a person for an accidental act and the
second Limb excuses w person for the accidental outecome of an
act. The event refarred to ig the death {(gee R. v. Callaghan
1942 8.2, 1840 per Philp,F., at p. 50 - althongh Webb, C.J.

and #,4, Douglas, J. conirai- R V. Scorbh 1945 86, R. Qd.38.).

Therefor the fact that the original act (the Dbiow) wag willed

and unlawful does nob deprive the accused of 2 defence that

“the remotely consecuential fevent® (fho death) was accidental.

Fuarther, the Croun has failed te negatlve vthe dofence of accident,.

(mullen Ve e 1930 &8, Be@.97.0.

The accused is charged with the mansleag-ter of his 1)
Tather IUMUNGA, The Crown cage alleges thoet thoe accused

was quarrelling with hils sister, the vitpezs WAURA, snd in !

oursge of the guarrel, kicked her and LG LT GV,
the course of the guarrel, kicked her an 1LY CTY
he fathe Tk who was 111, and Llying aslee; i
The father, XUHONGA, who was 111, and ing asleep (2)
in the house, woke up %t siiis etage and told his son thxt he
mugt not strike his sister, whereuwon btho accozed made an

=

unprovoked atback on his father, in thoe course of which he

kicked hig fabther in the abdomen, cauzing als cnlarged spleen

'g immediate doth,. 1

to rupbure, resuiting in K

the Crown cage ig nobt very strongly suiyvorted by the (%)

available evidence. The only perscis prasens were the
deceased and hig two childran. The tvo vwiltnesszes HASPAR and
TORGIA heard nolseg which caused thsi to coms 5o the houge, !
but the svents which caused KFIHNGA's daath had alrsady taken

place,  WAURA, a asmall child of 1ittle if auybling over lLwelve

vears of age, was crying and did nol sges or hear moch of what fiﬁ
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anpaned, svidence for the Urown thercfore leaveg op
hanpaned The <vidence f L Grown B ! pen

g’ possible defence of accidental death if sunh a defence 1s>

open under the Criminal Code. T Think 1% apuropriate to .
congider whether and to what extent such a defence may be

open hefore considering whether the evidence o support the .

Crown case lis sufficient to excludes that defence on the facts,

The defence arises, if at all, by the application of (i)
Section 23 of the Code, to a chargc of manzlaughbter, It
has been a widely held vizw in the Territory tint the Seclion
doeg not ayply to cases of marslaunghter, becausge the sbatu
définition of unlawlful killing dees not ipvolve any slement of
intent, and therefore any killinpy, unless suthorlzed, Justified
or excuged by law, il& manslaughter, however accidental om
unintentional may heve been the acti oz of the accuszed, ‘

This 1s ar imnortapt qusstion which freqguently emergeé (57
in circult cases vhere we have few facilities for legal
ragearch, and having nad She assistance of Coungel's avgument
I »rovose bo interpret the sgsechions involved apd sta
reasons, with an intimabtion that in %he absence of other

authority, ¥ propose to adopt the sam¢ conclusionsin obther cases.

(e
Ul

The vilew which T have referred to widoly held in the (&)
Territory sesms o be haged on thz notion Sthot The crime of
antawful killing depends upon vhe =aformmance by The accased

of a single act of "killins® (i,e,, the destructlon of human life),
and that it matters not whether thé act was intonvional or not,
Otherwise, once intent came into the gue slbm the crime would
become .wilful atrder. This sinzle notion of ¥illing involves

a direct act of destruchion on the uart of the Accussd, Some
support for this view arises on the wording of Soctions 291,

300 and 303, but Section 293, in definming , "killing", makes

1t clear that this is nob s single acht, but conglsts of some

acticn on the part of the accused which directly or indirectly
canses doalh, Life and death ara not cansed by a human being,

but the process of life may continue or cease by reascn of

causes or conditions introduced by humitn agency, 16
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Secguion ¥ of the Code mskos 1% clear that various (7)

[ak]

kifids of actions or omlssiong are sufficlent o constitute

' '

that part of a criminal oifence which ia performad by the

offender, and Sectich 23 (Parts 2 and 3); would establish,
if applicable, that in cases where intent ag So a varticvlar

esult is not part of the offence the actuzl intent of the
accusaed in not material.

Section 23 is on the face of it intended So have (8)
general applicabion and under Secblon 36 thoe provizions
of the former Section are made anpnlic:ble Lo 211 offenceg
against the statute law of the Territory, which includes the
Criminal Code. iz & matter of construction I can see 0o
sulfficient reason Tor excluding Seclion 23 Indeed itz ex-
cluéion would result iln considerable redundomey in ths Sect;on

o

ivself with regard to cases of negllgence, and would load Go
some very harsh verdiets enlirely contrary te the notion that
crime is something which deserves punishwent, The arzument thatb
the Court can meet these cases by imvosing no sontence doss

not carry weight, for liability to conviction of manslsughter

is no trivial matter.

The result of applying Section 23 fo manslaughter cases (9)

\.J
w

ig that any act (or omission, stc,) which caused death is
culpable unless it (l.e., ths act, not the death), occurs
independently of the ezercise of the will of She accuscd, or

unless the event of death (which occurs as a rusult of that act)

“is accidental, Thug a death duoe to an ach which the accuged

did not intend to do does not render him responsible, nor does
an accidental death caused by somc intends d act, Tha last
passage would elimiate cases of criminal pegligence, hui cases
of this kind come within the terms of Scetiong 22T apd 289 are
saved by the opening words of Section 23.

T do not think that any disztinction in rezard to (10)
manslaughter cases arises between ths word Yevent' in the fifst
paragraph and the word "result! in th: pecond haragraph of

Saction 23, A result is an event which occury in conseauence
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of a cause, and in cases of manzlaughter at lsast thoe death is
both an event which happens, and a result of some set of the
accllsed.
In applying bolth these parts of Section 25 So (11)
manglaugnter, it is however, clear that there may be
a dlfference between an accidental @veﬁt? and &0 lntended
result, for the labtter isirrelevant in such cazes,
t 1s therefore ip my opinion, open'ﬁo the Accused (122
in this case to selt up a defence either -
(a) That the actual blow which caused the
ruptured .splean was not part of an
intended assault and not itself an
intended ack,.
(b) That the death which followed wag noh
legally referable Lo auny blow, bub
arose accidentally by virtue of
circumstances not attributable to
-

any blow delivered by him or to any

agganlt made by him,

Lo have the support of authority, 1t aupoars to be
directbly supported by R. we Scacth 1945, #5R3.04.38, and

(TR, SO e er -

by Ppilp J., in Dearnlev ve R. 1947, S62.Q4.771, and in

Re v._Callaghan, 92 SR.Q4.H0.  The only anthority
available to me which would support a contrary view consists
of the views of the majority of ihe Judges, oblter, in
Callaghan's case (supra), s cass whlch appsars readily disting-
uishable.,

There remaing a polod on which T have no suthority (13)
o assist me, and that is as to the mianing of the words
"hy accident™ in Section 23, That they do not mean
"onintentional® seems clear, for im these cazesz intenition
as to a result is irrelevant. That 1t 1s not nurely a

test of causation is also clear, for a diruct or indireect

r

cause must have beeh gstablished, to sablsly Scetion 293.
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In the absence of authority, I hold that an svent has
oceurred by aceident when, at the €ime of performing the

act which in fact caused the event (of death) it would

not have veen reasohably forseeable to a mag in the pesition
of the accused thalt the lifc, safety or health of any

person might be endangered. T adopt this dedis
analogy with Sectiong 288 and 289, for it is in cases
of accident that those Sections apply the standards of
care required to be ohserved.

In the appiication of Bection 289, an unforsecesble (i)
accident, if the risk in fact is present, might gtill require
the person concerned %o exercise care, bubt a denth indirvectly
coused by the accusad by an act which involved no forsecable
risk would, if Sections 288 and 289 did not anply, be attributabie
to mere chance and would therefore be an aceidant ezousged by
law for the purposes of Section 29,

The risk of rupture of an enlarged splzon ig so groeat {(15)
and so well known in the Territory at the proesent time as a ,5
very common caunss of death, that the zpplicabiocn of any objeective
tegt to the accused would render him liable for the conseguences
of hlgs intentionally kicking his father in the sbdomen, I
hold therefore, thab the ¢vent which tock place, that ig the
deatin of KUMUNGA, 1f caused by ths voluntary act of bthe accused,
was not accidental,

The remaining gquestion therefors, iz whother on the (16)
evidence the Crown has established That the death was caused
by a voluntary act on the part of the accused,

WAURA, under cross examinabicn, revealod that she did (17)
not see the accused kick his father, hut assumed that he had
kicked him in the abdomen by the scunds she hcard and from her
knowledge that a kick in the stomach wounld kill him, ghe also
heard her father say "You have kicked my.stomach and 1t is no
2004 !

She saw them struggling togebher at ons stoge, bub (18)

since she was crying and her eyes were smarting from contact 14
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-with taro peslings, she did not see much, and si

W Was

evidently making too much noise %o hear all the conversation.

I think that the evidonce is too glender To satlsfy (19)
me heyond reasonable doubt that an intended kick caused the

spleen ho rupbure. The accused is a boy of about 15 and may
have struggled to elude his father, or the ruptrus may have becn
due to some other intervening cause or zven some action on

the father's part. The medical evidence was of neceasiby
rather sketchy and does not enable me to se¢lect with any
certainty a voluntary kick as the cauge, Since theze_is no
reliable account of the events which occurred which gives a
complete picture, I cannot say with sufficient assurance that
the rupture occurred as part of an assaullt, although an assaunlt

by the accused undoubtedly did taks ploce. .

Verdicts Mot guiliy as charged, but guilty of soumon agsaglt

Sertence: One (1) wonth ilmprizonment.

R.8. O!Began, instructed by the Public Solicitor,

Publlished by P.J. Quinlivan,
Barrister-atuLaw, from a2 judgment
made available by the trial Judge,
summaries of arguments supplied by
Coungel and mabtericl mode available
by the Supreme Courlt and Crown Law
Offico rocords.




