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DTBU of BUNDZ 

'7 
Supreme Court ('The Chief J u s t i c e )  in i ts  Crirninal Jur i sd . ic t ion  
on c i r c u i t  at  Madang: Xew Gvinea, 23:?ii, 25th 2nd 26th Nay, 1960, 

~. , 
Criminal 1;aw - "accident".  

Accused, a you%h a,ged 15 hut  very sL!~all f w  h i s  age,  was 
quai-relline; wi th  h i s  s i s t e r ,  aged 12,  at Bundi wben h i s  
s i c k  f a t h e r  awolre ai& remoastratcd with  hin say ing  : 
"People don ' t  h i t  t h e i r  s i s t e r s .  Why a r e  yau always 
f i g h t i n g  your s i s t e r ? "  A .  b i t  h i s  :fatiier and a n  
al.terc;zt.ion between t h e  :Eather and son took  plece.  Evidence 
was adduced tez ld iw t o  show t h a t .  i n  t he  coixse of t h i s  A. 

.J 

kiclred h i s  f a t h e r  i n  -?he bcdy- , 5118-t below t h e  l e f t  r i b s .  
The f a t h e r  6 i ed  of a rup ture  c:r" h i s  enlaygcd sy l een  which 
weighed 40 ounces a f t e r  death.  

( i )  A n  a.ct or  omission w;:ic!i causes rleath i s  culpable  

un less  t h a t  a c t  o r  oEiss ioa  ilccurs inde2enden-tlg 

of t h e  exerc i se  of t he  x i l l  of t h e  Accused, o? 

un le s s  -the event of dea th  (which ~ c z u r s  as a 
I 

r e s u l t  of t h a t  a c t )  i s  acciderutal  and not  vii thin 

t he  scope of Sec t ion  283 a ~ ~ d  289 (see  para. 9 ) ,  



7, l h e  t r ic .1  Jvdgs made thc f o l l o w i n g  o b s a z ~ i a t i o n  

i n  par lg raph  15;- 
! 

I7The r i s k  of ru;$uro of ;an dnli?.r.:ud s p l ~ : : ?  i:: s o  

g r e a t  and 80 well. ]inolfn i n  .tin:? T+?r:pi .. !;a:!.-; i;;i; 

p'tsent timu as a v e r y  coufiaon c.:~::;.: of diir:::1, 

tilet tlzo xs;;iilicsti.on of any objective ';..;:!it t o  ",he 

Accused wou.ld r ender  him l i s b l e  f o r  t'r.: eon:;e::s.encis 

of h i s  in tbnt ionzl1 .y  k i c k i n g  h i s  fa ther  i n  t h e  

abdoinen . " 
L& - .,- - - . y e  , C r o m  P r o s e c u t o r ,  

argned that i n  S e c t i o n  23 t h o  p r o v i s i o n  ral.:?:in; t o  1:aets 

o r  omiss ions"  does no t  zp2 ly  b e r c  bec;:us:o ..i::.i k-rcts r.c:rc- 

a - e l i b e r a t e  , and c o n s t b t u t e d  an unlz~r:al. ~ r : s  x: i .  ", The 

dest:i wss the d i r e c t  res~il t  of this e.nLz~ifal . s s . ? .u l t .  



aLldXresult" shows t h i s  d i s t i n c t i o n .  

S s n 9  fop  the Defence , 
argued t h a t  Sect ion 23 ap2 l i e s  t o  mx!slaug;lite? cc:scs exce:?t 

where thc: accused breaches a du.ty md.er Chapter 
/' L;_...KII of t he  

Code, and su.bmitted t h a t  t he  f i r s t  limb of :?a,i:.agrap!i 1 of 

Sect ion 23 excuses a person f oi- an a c c i d e n t a l  a c t  and the  

second limb e:;:cusos a person f o r  t he  acc iden te l  outccne of an 

ac t .  The 8-vent reforred. t o  i s  the  c l ed~h  (see  Bg.._v..- .~r~&l,a_glx~a~?. 

1 942 5:t .Z.. 340 per  i'hi Lp, J-. , a t  p. !;O .- a l t ' z ~ i ~ f ; h  Webb, C .,To 

and. &.A, Dc:~gl.as, 3. con.:ra:- v 1 $+':1 St.  R ,  Qd.38.) 

.Therefor t he  f a c t  t h a t  t he  o r i g i n a l  a c t  ("vh: i)L):i.oi:r! was wi l led  

and. unlawful Sroes not deprive the  accused of .1 cinience t h a t  

'..the re1aote3.y consequential  %ventr: ( t h  cie;>.tk!.j xras accJ.d.enta1, 

Fu r the r ,  the  Cro.~.:p has f a i l e d  t o  roezativc .khc; 'rf-nce L % , . - .  of adcidant.  

years  of age,  was crying and d i d  not see  o r  hem :?IL?C>I. of %?hat $ 5  
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- 

happened, The ovidence f o r  the  Ci'ow~ the rz fo ro  :I..eaves open 

a-possible defence of acclden' tal  dea th  i f  snah 2, defence i s  

oilen u:ad.er the  Criminal Code. 1 'shink i t  x9::zopriate t o  

consid.er whether and "s what ex t en t  such a. def i~nce may be 

o11en before considering ~111.o"Ler t he  evidence t o  sv.p;>ort t he  .. 

Crown case i s  s u f f i c i e n t  t o  exclude t h a t  defencn on tho  f a c t s ,  

The defcnce a r i s e s ,  i:f 2:h a l l ,  by tha  app l i ca t ion  of (4) 1 I 
Sec.tinil 2.3 o:e t he  Code, t o  a chdrgz of rilan;.lau.g:.~.ter, It : I 

I .  has been a videLy held '6:w i n  the  T e r r i t o r y  t:.:.s.t the  Sect ion 

does not ~ : ? l y  t o  cases of marsla~iglnter, bcci.!u.::a t he  s t a t u t o r y  

ddfi!?ition of unlatfl,ul I i i l l i r i ~  doc-s not inv0l .v~  a .~y eleraent of 

i n t e n t ,  and t h e m f  ore  any kiL:L:ng, on1es.e ac tbor lzed ,  j a s t i i i e d  

01: excused by Lzw, i s  mai?slau::h-ter, Sovrevor- .?.ccidcnh.l 03: 

unintei2.tiona.l 1m.g hd,(rc! bee;? tl?? actl.c.n:-: of t l ~ e  ij.ecused, 
I, 

r, i.his i s  a2 i.j:i::oixtant quas$i.on xhl.;;h f raq,uont ly  ~~~~ges (5) 
i n  c i r c u i t  cases  ;!here we ha.~ic. fe7.i ? a c i I i t i e s  fo,:' .. h g a l  

research,  and hiivins ;?:a& ';he assi .stance of Goui1seLfs a.'gvmen't 

, 2 I p o p o s e  t o  i n t e r p r e t  thc  secfi.on.s invo:Lved and stat:? ag 

reasons,  wi th  an int imat ion t h a t  i n  the absunce of o the r  

au tho r i ty ,  :? po:rose t o  ad-opt the  sam conclu.siomin o the r  cases. 

The view vhich 1 have r e f e r r e d  .to 8,s wid-:ly held i n  t he  (6)  

T e r r i t o r y  s m n s  t o  be b;.>.sed on k k .  notr.on .khc.:.'t :\:?e. cri i le of 

unl~wf~rul i r i l l i n ~  depends upon 'uiw i:..;::?oralic b;i t he  accused 

of a s i n ~ l e  a c t  of "li-iLlir!;'l ( i . . a , ,  tile dt?i!:r!?.c'tion of hamen l i f e ) ,  

and t h a t  it nlatters uot tihet!~er 5133 a c t  xis inti;~tion.:!.i  o r  not .  

Otherwise, once i n t e n t  came i n t o  t he  question the crime r,rould 

becon~e .wil:Ful ltxrder. This  s i n z l e  notion o!" k i l l i n g  involves  I 
, 

a d i r e c t  a c t  of des t ruc t ion  on tbc: p a f t  of t h e  dccuscd. Some 
\ support f o r  t h i s  view clrises on the ~iord1i1.g oi" G~ct ions291  

300 and 303, but Sect ion 293, i n  dcliz.i;zi;, 'W.l.lingfi, rndres 

i L  c l e a r  that t h i s  is no:: a s ing lo  a c t ,  but c o i l e i ~ t s  of some 

act ion oi? tile par% of thc: accu.sc:d vrhicli diric.:l:; o r  i n d i r e c t l y  

causes death,  L i fe  and dea th  am no"i,ausc!d by a Inurnan being, 

bu.t tha  process of l i f e  may cor:%in~le o r  cease by reason of 

causes o r  condi t ions  introduced by h!~.;?:n ngeacy, 1 6  



Sect ion 7 0;' the  Code mski;.s j.'? c l e a r  tk::,': v?"r.lr' i O U S  ( 7 )  

kinds of a c t i o n s  o r  omissions ai-e s u f f i c i e a t  t o  c o n s t i t u t e  

t h a t  par% of a c r i n i n a l  offence wbich i s  pei?fc~?-med by the  

offender ,  and Suckion 23 ( P a r t s  2 and 3 ) B  ?mi?.!.d e s t a b l i s h 9  

i f  app l i cab le ,  ti?(;..'; i.n cases  wlmi-e 1nten.t as t o  ~ 1 .  9ar t lc .d la r  

r e s u l t  i s  not  p a r t  of t he  offenco the  ac'Eu;.l. Latent of t h e  

accusod i n  not mater ia l .  

Sec t ion  23 i s  on the faxe  of j." intended t o  !.lzae (8) 

gener3.l a;pplica'iion and umder $ec.:ion 36 th;, p o v i s i o n s  

of tho  former Sect ion a re  mado ap~l i< ; . :b la  t o  ?.I1 offences  

aga ins t  t he  s t a t u t e  l iw of tile Toi.ri.tory, wb.?..i.cl? i ac ludes  t he  

Criminal Code. As 2 mat ter  of constructiion I c,m sec no 
.. 

s u f f i c i e n t  roason f o r  ei:cj.uding Gection 23, ir&eer? i t s  ex- 

c lusion would resul:t i n  cor!sidarab,L.Le rec!.:ind:.;~cy i n  the- Sect $on 

i$so l f  with regard t o  cases  of nogl.igencc, a c ' L  :roul.d 1w.d t o  

some very harsh v e r d l c t s  e n t i r e l y  con4tr:>..r:g t n  kh;. notiou t h a t  

crime i s  something which dc?serves p u n i s k m t ,  'i'he a r g m e n t  Chat 

t he  Couzt can meet these  cases  by im;sosing no sentence 603s 

no'[- c a r r y  weigl?_'is Tor l i a b i l i t y  t o  convict ion 0-7 na;lsl_:;;,agin'ier 

i s  no t r i v i a l  mat te r ,  

The r e s u l t  of ;q?1:l.ying Sect ion 2:', 'Lo :;:~.ri!slnuvhter c, - c m e s  (9) 

i s  t h a t  any a c t  ( o r  omissi.onp eke.)  which ca izs~d  dea th  i s  

culpable un less  i t  ( i . e . ,  tb:. a c t  not 'tho 6e:a:~hj, occurs 

independently o:C %he exeFcise of t he  w i l l  of t he  accused, o r  

unless t he  event of dea th  (w:ilcb occurs as  a r ~ . s u l t  of t h a t  a c t )  

i s  acc iden ta l .  Thus a dea th  du.e t o  an a c t  '+iL?.;.ch ti?;, a,ccused 

d id  not  in tend  t o  do does not render  ilia :res;.>o~?sible, nor  does 

an acc iden ta l  dee.th ca.used. by soiw i n t c m k ~ d  ac t .  Tbc! 1 - q t  dl. 

saved by the  opening words of Sect ion 23 ,  

I do not  t h i n k  tha t  any d is t lnc t i .on  i a  r egxd ,  t o  (10) 

manslaughter ,cases a r i s e s  between tho uic~rd ' l ev ' o t "  i n  t h e  f i . r s t  

paragraph and t h e  word l l r e s ~ ~ l t l !  i n  tlx ::ecoi3d. p z a g r a p b  of 

Sect ion 23. .A rasu1.t i s  an event which occc.2:: ir, consenuenae 



of a. cause,  and i n  cases  of ~ a o ? P a u g ? ~ t e r  alC l ~ ~ w t  th0 daa th  i s  

both an event which happcins, and a resu.1.t of soi3.e ac't oi" .the 

accused. 

I n  applying both these p a r t s  of Sact ion 23 'G ' 0 (,I 1 ) 

manslaug:?ter, i t  i s  howrrer, c k a ~  th,:t,t t h e r e  i x q  be 

a diPference between an a.ccidenta3. evenk, and u:: intended 

r e s u l t ,  f o r  t h e  1-at ter  i s  I r re levant  i n  such ciisos,. 

It i s  t h e r e f o m  i n  my opinion,  open t o  :;ha Accused (12) 

i n  t h i s  case t o  s e t  up a  def5nce e i t h e r  - 

(a,) That t he  a c t u a l  blo?:i which caused. t he  

ruptured .splsen was n 0 t  i3ar.t of an 

intended a s s a u l t  and not i t s e l f  an 

intended a c t ,  

(12) That %he deaGh which follo~zed. !ia: i ? ~ t  

L e g L l y  reCerable t o  any bLov, h a t  

arose accicluntally by vj.r'cue of 

circumstances not a t t j . ; lbu. t ;b~ t o  

any blow de l ivered  by him 01: t o  r,ny 

a s s a u l t  made by him. 

So far, my i n t e r p r e t a t i o n  of t h ~  rel;v&?& sections aFpsars 

.,. 
t o  have t h e  support of a u t h o r i t y ,  1.t ci;;poars t o  be 

Sc -L.i7 th .\oh:" ,- 7 ' 0  d i r e c t l y  supported by ,-.- v , . , ~ . . j c . . ~ o ,  aud 

by ,PhiZp J ,  , i n  L @ ~ & & X . ~ , . ~ ,  fq4-7, S&?{.Qfi.~:<~i and i n  

R, . v, Ca.llaglhan, 92 SkR.~$.40. The onl.7 av:thoj:j.ty 

ava i l ab l e  to ole rrliich would. s:?p;i'ork a ZO~~P.; . .T" vie~.r C O I I S ~ S ~ S  

of t he  viebis of the  major i ty  of 'XI% Judges, o??lt,;r, i n  

l i n  a s  ( supra)  a cas; i:~i~.ich ?~ii,i?ee;r"ecadil.y d i s t i n g -  

uisbable  . I 

- 
There remains a :>o.Ln-t. on which 1. !~a.ve no x.'t;hority (13) 

t o  a s s i s t  me, and t h a t  i s  as  t o  'the mi.ming of ~!.J.s words 

"by aceid.entti i n  Sect ion 23,  That t hey  do c o t  m a n  

"unin ten t iona l"  seems c l e a r ,  fo:.? i n  those casas  i n t en t ion  

n as  t o  a  r e s u l t  i s  irrelevant. iha t  it i s  not pu re ly  a 

t e s t  of causat ion i s  a l s o  c l e a r ,  f o r  a d i r ~ c t  o r  i n d i r e c t  
9 

cause n ~ u s t  have beeh established.,  t o  sr,ti.sfy 3cckj.on 293- 



In  t he  absence of au tho r i ty ,  I hold t 2 1 ~ b . r :  cven.l. has 
.. 

occurred by accident  when, a t  'the tj.nie of peTloruj.n$ the  

a c t  which i n  fa.ct caused the  evirnt (of cba th )  Fk vouLd 

not have been rea,sonably fo r seeab le  t o  a inan i n  tho pos i t ion  

of the  accused tl13.t the  l i f e ,  s a f e t y  o r  h.ea!.th o:? any 

person might be endangered, I a.dopt ' th i s  d .a?~ni t ion  by 

analogy with  Sect ions  288 and 209,  f o r  i t  i s  :in cases 

of accident  t h z t  tiiose Sect ions  ap:~ly tl,c: sta:d,xrds of 

care required t o  be observed, 

In tho ~ ? ~ , p ~ i c a ~ t j . o n  of Beckj.on 289, an LY~T o;:sse2ble (14) 

acc ident ,  i f  t!ze r i s k  i n  fac ' t  i s  p re sen t ,  mi!l?'c s t i l l .  r equ i r e  

t he  person ooncerned t o  exe rc i sc  c a r c ,  but a death i n d i r e c t l y  

caased by tho aocuszcl by an ac't vhj.ch involved :no forsocable  

r i s k  would, i f  Sect ions  288 and 289 d id  not  q~;!iy, be a 'ctr ibuf;able 

t o  mere chance and would the re fo re  be an accldont  excused by 

law f o r  t h e  purposes of Section 291, 

The r i s k  of rupture  of an enlarger? spL!?i?n i s  so g:ccat (15) 

and so  preL:I. !mown i n  the  T e r r i t o r y  at %b.e prosent  t i n e  as  a i 
very  comon cuu.sc of death,  t h a t  t he  ap ;> l icd~inn  of any ob jec t ive  

t e s t  t o  t he  accused iniould sender him l i a b l e  f o r  t he  consequences 

of his intent ional1.y  iricliing hj.s f a t h e r  i n  tha  :?bdo~wn. I 

hold tlieref o r e ,  t h z t  h 8  event which took pic-ce , thcit i s  t he  

dea th  of W14UNGA7 caused by th.e vo luntary  act; of the accused 

was not accidental.,  

Tlie remaining question t h e r e f o r e ,  j.; wb.z-th$r on the  ( 

evidence 'tho Crown has e s t ab l i shed  t h a t  t h e  r1eat.h was caused 

by a voluntary  a c t  on the  p a r t  of t he  accused. 

MAURA, under c ros s  exanina.t5.cn, revcaloi: ':t!nr?t she d id  (17) 

no t  see  t he  accused kick h i s  f a t h e r ,  but assuraed t h a t  he had 

k i c h d  him i n  t he  abdomen by the  sounds she hcmd and from h e r  

knovledge t h a t  a k ick  i n  t h ~  stomach iioulcl ki.l?. him, m e  a l s o  

heard he r  f a t h e r  sag '!You have kiclred my stoms.ch and i t  i s  no 

good., " 
She  saw them s t rugg l ing  % o g e t h e ~  ~ . t  oair st~>.gc, but (18) 

s ince  she was crying m d  he r  eyes Tiere s n m t i ; ? ~  from contact  4 



with t a r o  pee l ings ,  she d id  not see  ixilch, and s k  was 
. . 

ev iden t ly  making too  much noise t o  hear a l l  the  coi1versotion. 

me beyond reasonable doubt t h a t  an intended. k i ck  caused the 

spleen t o  rupture .  The accused is a boy of about 15 and may 

have s t ruggled  t o  elude h i s  f a t h e r ,  o r  t he  ruptrue may ha.ve been 

due t o  solne o ther  intervening c;mss o r  even some ac t ion  on 

the f a t h e r ' s  p a r t ,  The medical evidence w a s  of n e c e s s i t y  

r a t h e r  slcetchy and does not ena,bla me t o  sclec'; with any 

ceFts. inty a v o l u n t a ~ y  k i ck  as  thi: cause. Since t l x r o  i s  no 

r e l i a b l e  account of the  events which occurreii. whlch gives  a 

complete p i c tu ra  , I cannot say v i t h  saf f i c ienk  assu.rance t h a t  

t he  rugture  occurred a s  par t  of an a::sault,  al though an e: ,s~.ul t  

by the  accused undoubtediy d id  <"?.lea $iiaoa. ! 

Verdict :  Not gilil:ky a s  c!?argad, but g u i l t y  of eo11on a s s a u l t  

Sectonce: Onci (1  ) month inipriso~m.ei?'t. 

R.S.>tReg$~, .. i n s t r u c t e d  by t11.2 Publ ic  C:ol ic i tor ,  

Publ l ishcd by P,J. guinl ioan,  
Barrister-&-Law, from a judgment 
made avail:.hlo bg the  t r . i . ~ - l  3U-dge, 
s u m a r i c s  of arrr;~!:men'%s suppl ied  by 
Counsel and m~.Lari,:.I_ mxle ava i l ab l e  
by t h e  Supreme Coart and Crolm Laaw 
Off  j.co rccords .  


