SUPREME_COURT OF THE TERRTTORY OF . PAPUA AND NEW GULNEA

‘JEHE QUEER
agaims'b

C EAMIMU, son‘of Dﬂﬁﬂﬁ@

The Su,prema Gomg (The (hief Jugtice) im its Griminal
' J’urisd.ie‘tion on Circwit et Rigo, Papus,
6th June,. 1960« '

Bﬁminal Ia;# Haﬁsiaﬁ@ter e &cciﬁénﬁ
Mah alaughtar - emge off bée:th Adoident
Acoident = Gauée - Bffodt,

The soene immediately befora death was & vemote jungle
village with the deceased woman sitiing 2t the bobiom
_of the s'tepa leading frem the ground to the velsed -
wverandeh of the house of a man nemed WI. WI himsell

sat on his verandsh, Beyond these the facts are readily

avellable in the r’epar‘ts, . At the trial no evidence was
" called for the Defence and speeeches of Counssl were as
followsst-=

Y.




e Re Vo G'AMU
Quinlivan, for the Crowas - -

Yansleughter is the residue of unlawful killings not
wilful murder oy muzdsr (s.303). But the killing must
be unlawful, one such ss requires the State to invoke THE
criminal law or justifies it doing so. I have never *=7
heard anygite express thé view which your Honour is vee~
porfed to have seid . ' L ‘
"haS'biin 8 widely héld view in the Territbry thabt,...
any killing, wnless authorised, justified o¥ exduged
by law; 4is manslevghtexr, (sices however sceidental
-and_un%nﬁentinned may have been the actions of the
accuged, . Co I

end thats "The view which I have referred {to) as widely

) held in the Terriﬁorgaseems %0 be based en the notion
that the erime of uvnlawful killing depends upon the
performance by the accused of a simple zet of

"eilling® (i.e, the Aestyuction of human 1ife), and

that it mattersnot whether the oot was intentionel
or not" (R, v, DIRU. a/0 KUMUGA, Madang Sessions,
26th Moy 1960), . - _
1 diggoclate nyself from any such view and notion,
GAMIMU As certalnly not indleted on that foobting.

In gsome of the hooks it is sald that "death, however:
unforegeen, which has heen brought about by 2 man engaged
gn any ugl%ﬁful co%rse oflcggdugg gélllggeat lggs? %B%S“

aughter enny? Crimina wel7 Ed, Do 132) bu
FRARKLIN (1883) 15 CUox ¢,C, 163 was the eritical case hers,
and there is at least doubt whether thls "constructive
menglaughter® is law. 1% is not on this foding elther,
that GAMUMU is charged. S

The Code {s. 304) makes manslaughter what would other—. .
wise be wilful murder or murder were it not for provocstion.
Apert from this category the Code does not exhaustively say
what it means by "monslaughter® or by "justified or excused
by law® and so the State sees itself required to invoke the ‘
' cgiminal law or juatifled in doing so in sgeveral categories
of cases, : . :

Without being necessarily exhaustive, the Tirat of Ywo
- of these categories is vwhen death results from criminal
negligence or oriminal recklessness in the performance of
an-act or in pursvence of a course of conduct which hae
en element of danger foy cthers but which is not dome or
undertaken with sny dutent 4o cause ham =~ those are the
feriminal negligence" cases and 4o not concern us here,

A second such cotegory is that where death resulis S
dirveotly from unlawful conduct which wag nelither intended
to cause nor to risk causing desth or grievous bodily harm,
“but which the killey @id intend 4o cause, or to risgk )
causing, physical haym to some person. This is the fotbing
on which the prosecution i1s brought, It is the recommend-
- ghion of H,M, Commipoioners on Criminal faw in 1839 (see
Xenny, Crimivel Law, 17th BEd, 1958, p., 170) but it was aleo
the common Iaw &% that time (see MARWIN(1832) 5 Car, & P, |
- 172 E,R.- 907y CONNER (1835) 7 Car, & P., 173 B,R. 1843
"WILD {1837) 2 Lewin, 168 E,R, 1132; MURTON- (1662) 3 ¥, &
Fop 176 BeRo 221) end still is {Kemny, tvid }. It hes
ajweys been, I submit, the view of this Court on this
question,

Here GANUMU venfed his ire by hitting the widow DOCGAT
with o digging stiek, The stick iz made of very hard wood.
The blows were not light « the evidence showed the siick
gang a8 1t whooshed through the air and ecach blow left ite.
dong -pink imprint whilch remained on the skin., He is8 &
young men, The vietim was an aged fragile skinny woman
Just. recovered after two weeks wrecuperatlon from a recewnt
bout of her lifelong illmess., It ig submitted there is @
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e R, V. GAMUMT

However provocation (vide S. 268 end 269} is o defence
0 & charge of menslaughter under the Code R, v, Smeltzer
{supra} and R, v. Coupland Q'ld Crim, Code Supp

[PPLEMENt 945
besause manglauvgiter 18 'an offence of which assault is
an element", Words mey amount bto provocation under 8. 268.

In this ecase there was orad provocation Tor an assaulb.
The accused had received news of the death of his sigter in
& neighhouring village shd while he was mourning his .
slaster~in~law (whom he hed always cared for though she
hed no clalm to his bounty) kept negsing him about a pig
belonging to him which he had killed and disvributed smong
other relatives, In the ciroumstances the blow was nob.
disproportionate to the insuls offered., It was a sharp,
though not vicious blow directed at her generally, not in
eny partienlarly vulnersble part of the body, e..g. speen,

" 8. 296 bas no.application to the facts of this case,
It i submitied that "the disorder or diseasd arising from
snother cauge” nmust .be necessdrily fatsl and the Crown has
not proved this beyond reasonable doubt.

MANN, Cof.

REASONS TFOR_JUDGMENT,

The acoused was charged with ihé unlawfui'killing of his
glgter=in-lew Dogai, who was an elderly widow,

Apart from her andvenced age Dogel was in & very poop
state of health end suffersd from illness which freguently
cauged her to stey at home and rest.,. The accused was
helping to look after her and provided her with s houss and
food for herself and daughter. Dogai worked. in the
gorden when she was oble to, but as often as not was boo
411, She walked very slowly snd was unable %o work bard,
Her illness was not identified and there was no medical
evidence, She was very thin, the bones showlng plainly
through ber akln and she customarily gasped for breath
and had a bad, pervsistent. cough.- When she was 11l she
wag very weall.

L
L

On the day before the occasion in question the accused
hed killed e pig which he rogarded as his own and he
digtributed the flesh smongst hia xelativeS_aeeording Yo
the usual practive. Dogai complained about this, claiming
that the plg was hevs becéuse'she had looked affter It and
glven it food, -

On the date in question a ressage was vecelved ab
the village vhere the accused and Dogai lived, to the .
‘effect that a sister of the aceused wko lived in anothey
village had died., On recelpt of this news the accused
sbarted keening, according to the usual prastlice on sugh
pecesiong. - He was sitting on the verandéh of him house.
Wi, who lived.in a house nearby was sitting on the doorstep
of hig own house and the deceased Dogal wag sitting on the

6




5= . R.. v, GANUMU

bottom step of the ladder leading up %o the verandah of
Wi's house. Dogael- called out o the aceused "That pigy.
I looked after 1%t and gave It my food" and the aceused
replied "That talk about the pig finished yesterday, -
My sister died at Plplitagoro.and a message hos come to me,
end I sm crying end I don't want 0 hear aboub the pil.

I finished with. thet yesterday." The evidence doss
not make 1t clear how long this dispute continued bub

-4t seems epparent that Dogal had been: complaining asbout
the pig Guring the previous day as well ap or the &aﬁ

in question snd that she was engry and persistently
argomentative about it.

_ When this argument wae going on the acoused gob up
oud got o stick aboub eishteen inches long and aboul the
thickuess of a person's thumb, It was of very dense
timber of the kind used for digging-gticks. Taking up
the stick the accused crogsed over to where his sister—
An-law was and struck her on the shoulder and then when
shbe tried to move %o stop him he struck her again with a
backhanded action on the silde at about the height of the
waist, They were nobt heavy blows but were delivered
with sufflcient force to leave two ved marks on the skin.
Immediately after the blows weyre delivered Dogai
collapaed on the ground and when Wi Wenb to pick her

up she was dead.

In the recent case of R, v. Divu (Madang 2§/5/€0J
1 held that Section 23 of the Criminal Code affords a
“defence in cases of Menslaughber, where the event which
wag oaused by the act of the acoused, was accidental,
It is neeeesary again to consider the mesning of the woxd
"acoident” as used in Section 23,

I was invited by Mr, Quinlivan to adopt the view
tha% a person is guilty of manslaughter when Geath resulis
direotly from conduet which, aithough neither intended o
cause nor o risk ceusing death or grievous bodily harm,
is such thet the killer intended to cause, or to risk ,
-epuging physical hewrm to some person. Mr. G'Regan for '
the Defence, argued that wnder the provislons of Seetion 23
a willed act does not contaminete an accidental event, avd
elther of these elements mey opsrate indepeondently as a T
justification or excuse. He referred to R. v, Callaghan’

1942 Q. 8%t. R. page 40 per Thilp J, and the article by
Fhilp J. dn 45 Q.J.P.J. pages 22-23, I agree with this
view., ¥e also invited me to adopt as a test of accidend
- for the purposes of Section 23 the notion of eausation 7




Ro Ve GubUMY

rather than forseeability, wpon the foobing that the basls of
ocessation of oriminal responsibility is a watter of cmusatbion
and that the law is concerned with establishing a test of
substantiel oceiise beyond whioh- eriminal responsibillity

ghould not abtach, See "Accident end Legal Responsibility®
Lord Wright 1955 Cem. L. J. 153.

Again it seems to me thet although in formulating
prineiples of common law, questions of substance arise in
this way, and it is desivable to evolve substanitlve tesis
which will simplify rather than complicate distinciions upon
which criminal responsibility is to depend, my present
concern is with the interpretution of the Code itself and
I cannot adopt a test of causation which would conflieth
with the paitern of responsgibility upon which the Code is
basged.

In ordinary speech "accldent” includes such events
&8 motor -car. collisions which are cerbaiuly not intended °
to. occur hut aome of which are due to crimimal negligenece,
on the_fuca of it Seetion 23 is appropriately expressed 0
_' events whioh occur by eccident, subject to the
1ons of the Coda relating to negligenoe.

':'O'Regan invited me $o construe Section 23 so thab

: he_opening words, sav1ng the provisions as to negligent
Maots and omissions" would only apply to an "act or omigsion® '
which occurs independently of the exercise of a person’s will,
The remeining words dealing with accidental events ave,
necording to this construction, o be vead disjunctively, and
not subject to the opening words of the Section. Whils% '
this construction seems to sult the words employed, it does
not seem to me to reach the intended meéning of the Code,




In ite context, I think ﬁh&% the word "acciﬂent“
nust have a mesninggm ‘

(a) whioch includes cases where the event wae
due to oriminal negligence (which sre saved
by the opening words of the Seetion), or,

{b) which exeludes cases of criminel negligence
altogether and i3 besed on causation as a
question of substance {il.e, the question
"as it due to aceident or to eriminsl
negligence?" poses sbrict alternatives.)

Meaning {(a) requires that the whole of the first paragraph
of Section 3 should be governed by the opening words, sq
that 8ll unwilled acts and events due to accident are
exbusedp subjeot only to question of unegligence, Meaning
{b) would not vequire the opening words of the Section to
apply to aceident, for an agcidont then becomes something
which is never oulpable. Thus & death caused by criminsl
negligence could never be described os an sccident, and it wonld
neyes be necessary Vo consider the standards of care
prescribed by the Code in welation to the event of deaths
although these standards would be applicable when
congldering the guality of the aet or omission to which
the death was due in eases of unwilled acte or omissiong,

I think it is clear that a w;lled aeﬁ proﬁucing an
unexpected event, vemsing culpable if the case falls, Lo
example, within Scction 289. Section 289 looks to the
event which takes place as much as o the act which
camses it, for the acoused is expressly mede responsible
for having cavsed any consequences which result fron his
‘et or omisslon, not only by reason of the quality of his
aot but also by reason of hls fallure 4o perform the duty
of oare imposed on him by the Seotion, which may involve other
aots oy omissions than those whioh £all Ffor consideration
- under Seetlon 23, The dubty cast upon the accused by Sectiom
289 might vequire him in ‘the particular ciroumstonces to take
precoutions not only against negligent acts of inadvertence.
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but also to guerd sgainst the effeet of possible accidents,
whatever meaning "accident is to have, A person who
{ntentionally places s dengerous object in a2 position in
whioch the slightest mishap wight cause destruction of life,
could goarcely esoape from reaponsibllity if bystanders
were killed fyom what turned out to he = genuine sceident,
for Seatilon 289 might vequire him to take specisl care in
the colrouvmstances to meet the poseiblility of mishaps of

an unpredictable nature, I think the more reasonable
construction of the Seetlon Js that however lnadvertent the
ags of the accused may be and howevey accidental the

avent, the accused must still face a further inqulry
whether in the cireumstances of the case he has observed
hisg duty to take care: :

In my opinion thevefore the Code requlres theb
accidental svents should in {the fiyst instence include
events divectly or indirectly cause@'by willed ects., It
follows that when s f£inding of aceident is reached it is
ghill necessary to enquive whether that accident wns due
$0.60n6 negligent act or. crdpeirn contemplated by Section
289, | |

The test of Forseenbility which I put foyward in
Diru's Case is no more han an attempt to divide accidents
which are to be subsequently tested for eulpability by
virtue of Chapter IXVII from those whiech are not., I have
sdopted the test in the absence of any other. The word
tynforseeable” imports the notion of ebnormelity and chence,
rather than getting vp an additional duty of care;, An
intended or expected event or one which wounld normally occur
in the. known cireumstances cannot be accidental {See Stroud's

Judicial Dictiousry "accidents" “socidental" “misadventure®) ,

I conmot sceept causation as the sole test, for
Mindlireat ocsuse" is sufficient for the purposes of Section
293, = Were it not for this Section the appropriate test ;
night well be whaether it was right to vegard the event as
being veally due Vo the sobions of the accused, or o
some mischance for whichk he ought no% %0 be held responsible '’
in the shgence of negligence, Suoch & descxipbion may well
deseribe & Qistinction already mede, but affords no
guldance towards the making of s digbinction in the next
cage. 1t amounts o saying "He should not reslly be
blemed for 1t, he could not help it, it was mere chance®,
or gomething of the kind.

10
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The test of forseeability seems to me to be most sppropriste,
1t expresses much the seme nobion "It could not be forseen®,
It does so objectively so as %0 require the accused 0 abide
by o ressonabld standerd of responsibility, rather then
expressing the notion subjeetively, (.8, it was not forseen)
which would involve aocepting the thonghts and actions of the
acoused as sufficlent justification for the event.

On the faects of the present case I think that the
actiong of the aecused were not justified, The woman Dogal
was old end sick and the secused sbruek her two fgirly strong
blows, [There was no medical evidence an@ 1t 18 not known from
what disease or diseases Dogai suffered, She may have had
chronic asthma, heart disease of wvarious soxts, she way have
hed thronbosis or rupitured o blood veasel in the brain oy
¢lsewhere, she may have had nrouchitus or pneumonis or
tuberculosis, or a .spleen which was dangerously close o
ropburing. . The cause of death was not egtablished and on
this question the resuli depended on Whether I should infexr
from thé mown fachs, Y8t death waﬁ &ue %o the blows
deliveresd by %he accuséi.  Dogal aié& instently after the
BidWé ﬁéﬁé &elivered aﬁd in the abs@hce of any known factors
‘ indicaﬁlng the conbrary; I thinkﬁha% I should infer from thé
citcunstences that the blows were in fact the cause of death,

bk by what means I &o nol know,

The question then arises according to the test which I
have indicated, whether the death was an event which oceurred
by aceident?  Althoughl think that the blows econstituted an
‘agsault and were struck intembtlonally, I-must ask whether a
pergon in the position of the accuged conld have forgeen thab
they might endanger Dogai's life, Bearing in mind that the
inference which I have drawn that the death wae due to these
blowe i2 based on knowledge of her immediate death which 4s
being considered after the event, I do not think it reasonable
to say that e villege native, without medical Imowledge,
gould appreclate hefore the evenﬁ.ceeuﬁre&s that his actions
were likgly to endanger the old woman's life or health, however
wrong it might have besn for him in the eircumstences to hit
her at all, ' _ ,

I think therefore that the event not being forseeable
in the civoumstances,; was due to sccident and that the killing
" is one ewcused by law unless it comes within the %tewms of
Sectlon 289. This Section would impose upon the asccused &
duty to bake cave in using the stick for the purpose.
Although this Seotion strongly suggests that the ordinary
degree of negligence obtalining in civil cases is to be
applied, 1t appears that the Guty involved is e fuby to bake

i1
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precavtions to avoid danger do life, gafety, or health,
and that this has to bhe congtrued as setting wp a stendard
of negligence corresponding with the common law concépt of
eriminal negligencd involving reckless disregard for the
1ife and safety of dthers. In the partieular circumstances
of ‘this case the guéstion as o negligence beécomes "ought
hé to have exeieisg& greater care, elther o guard against
#iaks, known or unkvows, or to avoid any possible comsequences?®
In the ciroumstances the failure to guard against the
cohsequendes which occurreéﬁ does not in my opinion violate
the standard required by Seotion 289, ' '

The Defence also relied upon Provosation, I have
already indicated that in ny view +the accused had
Justification for gtriking the woman Dogai, but it is more
appropriat@'for me to deal separately with fthis defence.
Provocation under the Code has no bearing upon the ovent
which follows the agsault, but if appliceble would excuse
the assault which is one of the elements of the erime of
manslaughter in the present case, and applies 4o coazes wheve
the act or omlgsion was not involuntary. Sections 268 and
269 corstitute n departure from the common law under which
provocation, whilst mitiga%ing'the venalty, was not an execuse
80 as to render the esswiy lawful, Under the Code s
provoked assauld is an aot for whichilie person committing _
1% is not criminally respongible if cerfaln stated conditions ﬁ
are fulfilled. If therefoxe the act which is excused by ;
law causes death, the killing cawnot be unlawiful for the
purposes of Sectlons 291 and'2939 (Compare Seetion 31.)

On the facte of this cese I am satisfied thet the accuged
was in faet provoked by conduct on the vart of Dogai, which in
sll the ciroumstances was likely to deprive a village native
living in the cultural enviroument of the accused, of the
power of self-control and to induce such & person to agssnld
the opfender. I am also satisfied that the whole sttitude
of Dogal at the time was insultipg to the accused in the
particular ciroumstances operating at the time. I an
satisfied that the sccused 8id in fact lose his self-conirol
and acted immedlately in s way that wmight well have been !
expected, I am satisficdthat he did not intend to ceuse sny
real harm to Dogal bub only intended to make hes keep gulet
80 that he could continue with his keening for his decessed
gigber, which at the noment was & very lmporitant and
emotionally upsetting proeess for him, It is apparvent after
the event that the blows giruck weve in fact likely to canse
gonsiderable hayrm %o the old woman and to involve risk 4o her
1ife, but congidered objectively were not of a character which
would be ordinarily regarded ag involving any such risk, ﬂ'z




