
I N  THE SUPAEhE COURT OF THE 1 
I 

. !  ,:,.: , .: . . . . . . . .  , . . . .  . . . . 
' ' ' S':- : . , ,. , 

i THE QUEEN v. W1 RAKATANI. 
. ., ' . =:' . . . . . .  ,...,,. 

I n  re DEBAIYA - ' a n  infaht .  
. . 

. . I . .  . . . : . .  
. . 

, ..;. : 
' . .  

~, . . - .  , , . ; . . r : !  . _; - 1  1 ,  .. ;. , - ,  . , , ~  

JUDmENT ,. .,  . , .  . . . . . .  !,. ; , ,.: ' . . ~ I : l :  . . I  

Thig is, an applic.at ion by way of . a W r i t  . of  Habsas Corpus i n  which 
. , .  . c .  . 1 ~ :  I , . . . . .  . , .  . .  , 

Writ one GARI .Village, Por t  Moresby l?, t h e  i e r r i t o r y  . ' , : .. , : %l! . . . . , .  

of ~apua-was.'cdmmanded t o  1 i a v e . t k  body, of DEBAIYA k i n g  taken and detained . . ;. . -  . ,  , ! : ; .  ' , :  - . . . . . . . .  

, under h i 3  & o d ~  brought &fore  t$e Court. f q r  a dete,rmination . . .  upon h e r  +; . , :.1 .. . I '  i !  . , , .- ' 
*. "' *custody. The Writ was r e tu rnab le  , a t  two . b ~ c l o c k  i n  the  afternoon of 

, , . . 
: i . . , i i .  . :  . . . . .  c: Monday,: tiy Fi f t een th ,  . . .  day of May, 196& ' O n t h e  F i f t e e n t h  of ?by, 1961 

. ,  , . : . . .  , .  8 .  - . .  - -  . .  
a t  2 p+ DpANA was brought,up ,in:,obedience t o  t h e  Writ. 

t 
. . . . 

I : . :. . 2 :  ' , .  . . . 
The f a t h e r  of t h e  g i r l  DEBAIYA gave evidence t h a t  a Medical Pa t ro l ,  ,. . 

r . i  , ! - ' :. <,~.  . , 5 .  

upon v i ~ i t  t o , . h i s  v i l l a g e ,  ,SZFQMA, i n t h e  Morob area, saw h i s  daughter 
.,, . . . . .  . ! <. .c  ' ! : . -  , , . ,  

and ordered h e r  t o  be taken fo7:trgatment f o r  tuberculosis.  The ch i ld  
. . . . . . . .  . . . . , . . . . . . .  . t , - '  :" - - .. I i .  , '  ' .; 

was taken t q  . Lae . bu t , thexe  Ylas,?o W d i c a l  O f f i c e r , t h a r e  a t  t h e  t ime . . . . . . .  . : . . . .  . . : : . r . . . . .  . . . , . , 

possess ing- the  news'sary . , .  , , s w g i ~ a l  s k i l l  t o  perfonn an opera t ion upon t h e  . . .  . , , . , . ,, , . . . . . . .  .. ,, , 

g i r l ,  which was apparcintly imperative. The fa th& and mother were then . -  
. . . . .  > , .  . . . . . . . . . .  . . . . . .  , , .L . . ; r  ; 

sent  wi th  t h e c h i l d  . to  P o F  Fresby, where a successful  operation wa; 
. . . . .  ' . . ,. !, ::, 1. , 1 1 . . . . . . .  

performed and t h e  ch i ld  :wag sen t  t o  E M O  h o s p i t a l  f o r  convalescence and . . . . .  , ... ::, ; . . I  
, ,~ 

observation. Af te r  a month the ,  pa ren t s  were sent  home, the re  t o  await t h e  . ~ . .:. ., . . . , . .  

r e tu rn  of t h e i r  daughter upon r e l e a s e  frqm Hospital .  Time went on wi th  
d , . . ,  . ~. . . I.. , I  . . !  

no nsws.of tk<di&ter.  The p a r e p i ;  hecame a n ~ i o u s  hecause t h e  period of . .:. '.:.l .. ., .. :. 
. I  , /  . . , ,  :. 

convaksence; . . . . .  $0 they  h a d b e n  i,nfprmed &.fore leaving Por t  Moresby, would . .  . ~ :  ,. ;. . ~ - . :  
. ' L  ,. ; i '  ' , ! ' . '. 1 ,  . . 

ta a'bout s i x  months. .The. qperati?" was. performed i n  1957. . . . . . .  . . . /  ,- , 
: : . 

The f a t h e r  kept &king v i s i t s  t o  t h e  Morob Pa t ro l  Post seekincj'news 

of h i s  daughter, but could g e t  nothing from t h e  o f f i c i a l s ,  who seemed 

, t o  be r e luc tan t  t o  do anything t o  h e l p  him. 
, % . S  

F i n a l l y  t h e  f a t h e r  camp t o  P o r t  hkresby himself and located  h i s  

daughter l i v i n g  i n  t h e  home o f  GARI RAKATANI a t  Hanuabada. He wished t o  

t a k e  h e r  away, but RAKATANI refused t o  give h e r  up. 

GARI RAKATANI appears t o  .have taken t h e  g i r l  from GEMO hosp i t a l  

thmugh t h e  i l l -advised ac t ion  of a p&bably  benevolent S i s t e r ,  but it was 



. . . . . . .  ~udgrme"t'i93 ' . ,. 

. .  . ;  . . ., . . . . . . . . . .  - . . ,.,~. ., . 
. . .  

thought less  benevolence leading t o  t h e  present muddle. 

The f a t h e r  GIGIPAU has i n  no way offended agains t  t h e  provis ions  i 
. . . .  , . - . . . . . .  .. '4 

of Section 17 of the  I n f a n t s  0rdind"ce . . .  1956. His a t ' t i t~ i&h& been 
. . . . . . .  . . 

proper throughout. 

Sect ion 1 7  of t h e  I n f a n t s  Ordinarlea 1956 does not a f fec t  t h e  ju r i sd ic ion  
. . 

formerly exercised hy t he  Court of Chancery.  he' queen v. Gyngall 
I 

. . .. , ,, . . . .  ,, 
1893 A.C. p 232) so t h a t  i r respeet iVe of S~;r%.Ton 1 7 . t h i  Court may look t o  

. . . 

th;? welfare df the  c h i l d ' i n  an  equi table  j&ikdi&ion. i$ seditin 3: . " - '  
., , , , 

Sub-section 8 of t h e  ~dmi" i&r&ion  di ~ u & $ c e  'ordinance 1927 it is  . : 
. . . . 

declared t h a t  " i n  q"estions r e l a t i n g t o t h e  c&tod;'ind edbca t ib i  df': " '  

' 

, , , . . .  . . . .  . , i :  . 
. / .  . , : \  , ' ,  . . . .  

i n fan t s  t h e  r u l e s  of equ i ty  s h a l l  prevail. " 

I n  t h e  c i r cums taLes  of t h i s  'c& ' i t  is not ' e t ' i l i '  f o r  t h e  welfare of 
, . . . . , .  , 

t h i s  in fan t  of th i r t ;& yea r s  t h a t  t h e  f a t d ' s  %girt t a  the .cus tody  bf:  

h i s  daughter should be displaced. > ,  

I allow the i n f a n t  DEBAIYA to ieave thc; &L& \n"*he cu'Stody o fhe r  
~ . - . .  . . fathe= GIGIPAIA knd t o  remain i n  &h custod$.' 

' 

. . .  . . . . .  
The person t o  whom t h e  Writ vks d i rec ted ,  &I &.~&T~wI,- &q"i~&s 

, . .. , . . . . . . . . . . . .  , . . . . , ,  
some monetary compensation. ' ?h&m is prod<io i i  ' in Sektibn '36 bf ,&e 

In fan t s  Ordinance 1956 giving a d i s c r e t i o n  %%t ie .  cdu%.:to &er  tK6 . ' 

paymnt by t h e  parent bf t h e  whole o r  por t idh of the  c o i t i . d f  bii"ghb.: ' l '  
<. 

i . . . . . .  
up t h e  in fan t  i n  t h e  event of t h e  & e r r t h e i n s  G i v e h ' t g  cu'hitbdj. - ' .' 

/ ' . ' . .,. ..... . ~ . . ,  . . . . .  a s  agains t  t h e  &he;: person. 

The parent i" t h e  'circumstances of t h i s  case c in 'ho t  bimdiide: ' : 

. ,. , . , 
responsible f o r  any payment t o  GARI RAKATANI f o r  t h e  iaintenahde of ' - 

. . 
t h e  ch i ld  DEBAIYA. 1; f a c t  it is a" i 6 r t i n e r k e  t o  idiqusst it ? m m '  .' 

. . 
I , '  GIGIPAIA t h e  fatfler. I make no 0xlir'ii io peymsnt. 

. . . .  


