
THE QUE J N 

against 

AINGO, son ot AIDA 
ISOA, sa~l of :i5VaaO and 

SIMANU, son of UVIGA • 

.... 

The Supreme C oU't (tl".e Child ·Just j.(!(!) in it:::: Cri;ninal . 
JuriJ iictioL 2..t Port lio:,,'c8~ ~T, Pa.!",va, 

221". 1) 23ru , :': 4tll Febru~~rYI 1~6 1. 

Crimin0.1 La'.'. - "8 ~ nfe~1:-.;i ot1 3 " _. "JI:.cl[;es i1ules ll -

II l "3 rs on in Custody" ... ibti·/es. 

These three ;'oil::.l l.J '"Jere on triaJ. for the murder SiffialiCi ter 
0 ; a Bunng. 'i'r.! case ';'3 :e ] orted onl~' or.. the point or a missib­
i1 ~."':;:. 01 'l'h:. t e',' n s~i.l :.l. t a police i ntervirlw at which stateuents 
(n.l·~[Joueh 11c.:.rf.:!.y incr i :,1inatory in thcIDGolve3) were allegedl;y :ilade 
\'JUc h conflict <.:d with ·; h~ :lefence of an alibi set UI> on the trial. 
T !~ is point W.J. S ,: ~'!ued G{l the voir dire at which the /,ccused were 
"lot called an,} t .e only evitlence wa3 fhat -

(i) two of Ac cused ;'Jere t2..!mn to the police station durin8 
a "ri ot", t he tLird went there for his own purposes; 

(ii) the p(;lice I r.. :ipector was not at the police station at 
the t il.: ~ of arrival of the two Accused, being busy at 
thE: "riot" but ret:U'necl later .:J.nd interviewed them then; 

(-1) there w;;.s no evidence },QW long they had been 
there before the in'erview, 

(iii) until the arrival of the Inspector the three Accused 
were in a place whore police Constables and N.C.O's 
went, passed and repassed. 

(iv) 

(a) there was no evidence of whether a~' ot these 
Constables or N.C.O's communicated with 
J..ccused, either orallj' or by signs or menaces~ 

the interview took place as soon as the Inspecjo~ 
returned and was conducted by him without use ot any 
inter,reter because he iaan experienced Pidgin 
speaker and, although each of the Accuaed, not being 
New Guinea men, did not apeak true Pidgin but used a 
mixture ot Pidgin and broken BngUsl· ba uuderat ood 
them perteo1il1; :\ 



(v) 

(vi) 

(vii) 

~: 

the Inspe 
reoeived answers ccrore,ne swore, 
making u p his mind to oharge the:ll. Se tb 
e~oh before he continued the int~l~iews, 
eaoh of which he arrested each ~ld asked 
a.nythil1;.~ to say in answer to the ch~'6e, 
the usual caution-

the Im'lpc;ctor did not regard th& Accused as being "in 
custody" a t any time before be cau·~:i.oned them; 

in answer to the hypothetical qn.(H~-';;ion of what he would 
do if the Accused "bolted" fronl the :,olioe station 
be~ore the caution the Inspector said that at any time 
they could have walked out but they did not; however, 
if they had he would have followetl the;,l, continuing hb 
questioni~: a.s they walked away • 

.... . 
~ -

(i) The Aceun .)rj were "in eU8t r;d.:,c". r:,,::.l Nould :30 l'c~:;).rd 

themsel ve :3 • (para. 1.). 

(ii) It is a p_'<Jctical nece~~it:{ to cX 'lllai~'), to Natives who 

hav8 not bvm a.=cre3ted or for:nally :':,lO.rged that they 

are not Ulyler arrost a"!<l art! fl'O':: trJ :;0 i1 ~!18 : " wish 

and are nd bound to answor qu~~~ t ions (para. 2. ) . 

(iii) The prosec')tion oust prove the absence of threats or 

inducei!l(;nt~' befo:i.'€ a ~,:·:J.f~ssion is arl,Jissible (lX~ra. 3.) . 

(iv) That part ( ·1 the interv.icws which ~ollovH:)d th~ first 

"c;lutiom;" is a(i~'J.s.:;iblE:! (paras. ~ .··.n1 5. ). 

Cases referred to: 
, 

(i) 

(it ) 

R. v. SViatkins and Othe~(n~l) 
172 r:.Rr 819. 

4 Car. &.0 P.54~J; 

BULlJU t son of GAIO v. R. (1;)50) 3", A.L.J.R. 

266 (sub.nom. [AlO v. R.) . 

(iii) Sillith v. R. (1957) 97 C.L.R. 100. 

~ ,_S. O'Regan, for the Defenc~, on t~ voir dire argued thst:­

(1) the . "confessions" were in8.dJid.esible because it had not 
been proved affirmatively that they werQ voluntary. 
All possible w1tnesaee bad not been oa1184. Any of the 
'!?Oiice constabies allCl If. C. Os. :ptl.l3l!1ing thr~h ' where the 
A.c::cu~ed wero waitill& could have :Jade 'threat. or promisee 

2 



to t 
be ex 
4 Car. 

ore 

(1i) that, aSEU!lling :In interrn-etn.' \.v~s :.t:::od, 
callLd and s(' the 3virlanc(; wa3 inadmiBoi::I( 
He cit (~d :atJ1AR~ (sub-!'lor.o. rt.HO) V. R. (1~60) 
34' A.L.J .rr:--2· • -------

een 
a.y 

(iii) that, i l an intel'];Jrc·ter was not 'lsud there is no evid­
ence tilO In·Jl~,~ct()!· is corrc-ctly ini;el'Jreting t!1e 
co.wcr:;ation . nor that he i:: competent to do so. 

(iv) the Ac(;-,;.sed ',Ie:::,.: id custody b~ cause it i tl well-~mr)\vn 
that .'(;OiJlc h·;:'!' ~u·.sti one{1 at , .. IJolice-station 
l~r:',;,"r 1 the:n-~l:lvl..!u :.:.::! bein[~ in (';u:ltody .- particula.rly 
Nutiv:~::. 'k' clt~(! Jmjth v~_1:;. (1957) 97 C.!J.R.1')0. 

(v) ":"0 .:l.u;. Ll :'; the C;)Jl: C s::.; i ),!S n:..-,:, ~~ilrr.L'lr;i ble, th,:.; .Judicial 
-;;i~;c!" ;~ ion sL')'..-:ld bo \. xcr(.L~c.,d t·) exclude thcH". 

r.~ J. Kclliih::", :~r ovn' r-;,-:-.}C'..ttCll', wit:] ;-li.. !1 J •. S. :Cowen, 

submi tt2t~: j:1 rc:( : .• ]'c; t ~'. -Jdch of G:1'~ "lLove point .:; that, 

(i) SWd. t kil-:J Cu :,: .... is ui::lti Y!,":U:'. ~!l'.·.1;lu :~ .Jca.uso:------ - , ... ----
:) t L: fact;:; ~~l>.:c if ica~J..y Wtlr'f. that "A prison~r 

'd; .. . ~ in 'i;h0 cU3tod7 :)1' "." ., a constable " [1.rd 
~l!i ~ \.f:8,i.· C0t1stabl~ tbO!1 'i;,~k over arId exa;.1in~d 
hit".. It i;, subm'Ltte'l t:lG ::H: !lris::m.::rs \lere 
n ot il". ..:u.;;tody; 

(h ) t lk c .-we; \,13S t:t.'i c,d in H!Jl~ and conai tions 
w~r~ quite diff~~~ nt - i~ ~~~ befora tho 
cre .... ti en Qf 'l;h3 p:c0~JCnt ;'::':1(1 of police forco 
i n _~(.r~LlilC. . 

(ii) the o"J.,' €v~ :-, 'ncr; is tn,->.t I:':;" the I!lrJpect·.>r. He S','ioars 
that l.v inte_'.:.,1'0tl.:r ','laS 113t 'J <.nil h:i.::: oath i~: not 
CO,'ltc ·l;·.'d ; 

(iii) ttl<: J .. ,':)2 Ctol' i .; 1')1. oath to t,,;ll the t:l.'uth. I-k saTS he 
is .J,1" • ..: -~)eri'! 'lced l'id.3in S;,leal'.3r and tha.t he undeI'otood 
·1'1i1:;.t !'_{'cu3ad <3J.id and ria has n<ulted Hhut it was t!:).ch 
said. Ira go fur+'h0 r and S;'.l.y his mental processes \1<':1'e 

correct is u'1ll~ce:-wary. 

(iv) 

(v) 

the ACCUSGd Vlere not in cuotodJ un:::i.l arrested at the 
end of ,,;h(~ interview. The third J~(;cu~-led came to the 
polic(; utation :t'or his own pllrposu£i and, althou::;h t hJ y 
did not do so, the evidence is, all could have left had 
they winh.:!d. 3IUTH .is distinguishable becauoG S111i th 
VIas told by the police that he could not lfi&v,:; .:-l.nd W3,S 

held for ove r six hours whilf; he was continuously 
questi oned 

The Judicial Discretion sbould only be eXeroised 
judicially and thore is no roason ',o;'h)r tbe Ilc onfcssiJ'as ll 

should be excluded 



tor t he ])er enoe 

devolo'o the argument 

cur. a d vult. 

fter the luncheon ,~d. jourrwl\::nt on 23rd Pubra .. ~ry, 1961. 

K\NN, C.J. 

I think that f er the purpose of :thiB case I sho,.u.d treat '~he 

Accused as being L l custod~r at the: Police Station. I think it 

clear that they \lould so r egard ti1omselvcs. 

It ia a cor~on :)ract i c 3 ior ~ulicc Offic IJ rn to give 

a warning at the out set of ,-my c 'mvcl'sation ;mdcr such cir­

cUJ:1St ;mces and I th i nk thut ouch a ?rac:;i<..e i:J wise. When 

.olic(: Officers U0S::' .. ,C to qll?:s",ion susr-act~; J iJlltives VJho 

h3.vC not be(m forru.;..ly char(,:cd or arr6stl~(l I think it becoT.cs 

a practical neces s i t y to i:: x jJlain to the Ih1.tives that they are 

nat u~,der arrest ,"(j~. frc ,' to (; 0 if tl-Jey v'~. sh and arE: not 

bounc to answer a!i~' quest i'J!1s. If thio stql is not ta}~ ... n, 

it be:c omes a ... latter of -dL:'f lculty 10:" the Cl'own to show that 

a pril1itiv(j .hCC'.lS": i "las rii)~ in custody or th:.i.t his state.nout 

was volunta.ry. 

1. 

2. 

From th.:: evidenc e I am unable to say how l~:me I.ccused 3. 

were kept waiting f Dr Ins pector .hlloa. In such cases I think 

the Cr own should l~ in a position to bhOl: that the suspected 

pers ons were not i n fa.ct a pprOtJ.ched and giv-.:1'! any thr0c1t or 

inducement. Diff i culty of proof doe. not alter the onus. 

The r~medy is : not t o kee~ suspects waiting in tho muster-room, 

her e the idea. of !Jdng i n custody and the risk of intimidation 

are likely to be [~rc a.ter. 

a question or fact I do not think the Crown has Dhown 4. 

,t the sta tement s were volunta.ry and I r e ject them UP to the 



I -think t ~t 

hat his Enr·: li3h va:"~3ion rJf 

broken ':::tl[;li s;: is a trIA\:: translatio. 

evidence incluies t li: stl.:P ,;f translcltinn 

there is ,n:.' crO:l:~'-0·:"";,lL,a.tion of t!l'; i":"t.,wlld 1e 

.t 

ink 

arnil18' were ?ven [.t.n(~ t;I . .: r(; is no oL ·j,:cti·"'~ 0::: thi:~'~ groL1..."ld 

Taere i~ no su, ;/ ·., ~ ;t i on il Z .my i.MiJ:::' v ;;~riot;r em the iJ: . .1.l't 7. 

of Ino",J~ctor i. ll.Jn l~ · ;"n::; ' l:~ the :-'W1ic··. inc, :?!'obb ~:t is purely 

one of admi3 ~ jbilit~r 0: (:'· i ' ~ '.:i-:C~ :md O" \lW I)';: :;r'.")f \,.,nc1l;r 

circQt:lstanc .;. ' rund( r i '( il l.' ~ i(:nlt ~ ' :r [;1.. f! :.,.i;.: G,·. m.Lr :', of 

primitive pc or 1:) ir. r, ii'CtL;18~[tnGor,; !.tnl '~li. ].'i.ar tr.> t]-:".;, and in 

'idlich it carm, !; b8 \' ;. lir11:/ a~;su,n , 1 +'l-';.lt 7;:'I.;Y ar,; i~\·/a.:.'.·. of 

their rights. 

((end)) 

R. S. 0' ~'''' .~d.ll , i n:::trur-T. Gd t-~, the: 7-'ubl:ic 0 olici tor 

Editor 's Note. 

l:l!!~ort.~r'i b~r P. J. r:uL11ivan 

Bal'X'istor at Jk1.W. 

-
The law of conft:SSiOllS is cOlilplicatu<l ~ a. fact which led the 

fOltco to rcqlt .: st and th() .TIldgt:s to for,,1u.1.o.te The Jud~os Rules 
,~ ~oli~~ guidance. Shortly stated those rules tr~ln on the 
In eni.e\·/i!1g, in relation to any offance, of allY' porson nir. 
~uSt()dy". althouGh they in fact ~c:&."U1it it provided the person 
in custOdy" in specially cautioned that he mal rofuso to 
n3wer any ()l.' all qu,~stious. Subj'-!ct to this the .JudGes lay 
own Rules in l:'.:spcct of _ 

(1) quostioniUb by police, and 

(11) stat nta bl· "a. pr.iaonar" 



nature 
ioa" (with an inber 

"further questions") 
aabject:-

(i) re guesti o11ing ~.z ~~. 

{a} "thore; is no '>l:Joction" to a polioe offioer 
<I.sking anyone "wh~thor ~Ugl:.o cted or not" l 
my qucst ioft3 which he thinks ~"J.1 be uBorul 
in his ",~deavours to discover the author 
of a crim~, providod that 

(b) "Vlhenovcl a folic:.: office ... · has made UlJ his 
nind to ch ... r :,:.:. a pcn;on with" a.n of :~l!ncc, 
1:,: sho·.l.lel fir .• t, "b,,:f.,r,: ':'3Y:ing him any 
(lUUStiO:i3, 0:' furth(o;' ~'·],,_.:lti :m~ a:J til.: case 
:-~~r b e ", tell !1i:n he :1)":3 l\·,t hu.vl" 'CO iLnSW0r 
Iny q~estion3 and "c:.ut~_rm ll allc h ,Person 
~.h .:lt if he c1o~s allS\,',:~ J..1.y ltUv3tj.ons hv will 
!.'(: rtlc l):,(i!:cl for usc in 0virl.:llcc. 

(ii) re state:m.;ut s b;: Old. pri:J~" 

(a) 

(b) 

(c) 

'hUll n. .,olic,: offict::£' I·f'ol"rkl.ll:~r Ch:.l.y'gC;3 " a 
J)(!rson 1:£: shc'11C" .l.dk ii i:.". ··.'t:\~ thor he: IIwi 3hes 
to say al(Jthi.:'I.·~ ill U:'13\'i,,:r to t:1~) chal'gu" but 
LlU.st ("loUt ion "dill th8.~ iF.: ;12C~1 no-~ do qO and 
:=_ls o that if d~ :008 i1: w:i.J l b0 US0r! in 
._ v iel e :'lev. EC':.'Ev:':n, 

"r~ l,)rj ::;')n0r" 'i::J.kinG a strI.J~\;;'lunt caml::>G tt) 
uost io'H.ld "Jxcept for tho purllosc of 
" ..... ovii",$ a.rnbi.rui tJ ill whu.t he has actually 

r .J id. II 

in ::'.r,:'i tion t.) 9t.?,t.>.1'-"'!'~8 maue undor (ii) (r-.) , 
'>10 j1r (,1)ibi'ti0n rl.l:':c:l·!(;f1 to il~ (E) (b) 
2.~pliul i, all? "str:t:'i")r:t" voluntoclrcd by 
"a pri:; on~r II • 

I(t) a:J8ars that thL rultllt; 01! tl< Voir Di:r'C: i3 a. 19cnl ~loss on 
i ahovc in that 9.11 Nat iv(;s ;~r..: llalf-way i n th,,; catt:.gory of 

t~G ~,: cepti on _ 1, lir. class ~f p..:r';;ons IIj .1 CU;~1' I)d7" - ii: the.: 
ClrC1.L..19tanc~~s 0i: t: I' ir!turviu',l n,r:; :mch ·;;h.:..t a UOIl.::: t ruj"'ht hold 
that the Native: r'. '~rded hiID:Jolf as being :\."1 cllatotiy. Thus no 
Ql.1estions ma.y be c.~~~ 8d of him (f~l-c ·~:.-!e pur)O;:;! of adducing tho 
conversation as evi - ,~ jlce) nnles3 l'u: hafi fl1"31; bu'om ccutionad. 
T~e ~ule as to ast .l.t';~l(;nts" is IA.rla:J:'i'.3cted , '1";1.11; if -the l';a.t ivo is 
Wllll~ to answer qUt:s'tions, knv',ling th~t his i1.nswers will be 
U8~d 1n evidence.; ",:: may 'hlJ questioned, ux-:;oi.Jt in rolation to 
a statement ". 

Edited and pub11ahed by 

P. J. Quinlivan 

lBrrister at L3.w 4 


