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'ORT This  appeal r a i s e s  t h r e e  gmunds. A t  t h e  hearing Mr. Risson 
W S B Y  
.6/6/61 of Counsel f o r  t h e  Appellants,  sought leave t o  add an add i t iona l  ground, 

which may conveniently !ze considered a s  an add i t iona l  branch of ground 

two. The added ground was t h a t  t h e  Appellants d i d  not admit o r  deny t h e  

complaint. The app l i ca t ion  was not opposed and I granted it. 

The f i r s t  ground of a p p a l  s e t  ou t  i n  t h e  Notice, was t h a t  t h e  

Magistrate had no j u r i s d i c t i o n  t o  hear  t h e  complaint of Michael John 

Cockburn, who is not a nat ive .  The argument i n  support of t h i s  ground 

was l a r g e l y  based on Sect ion 6 of t h e  Ordinance which i s  i n  t h e  follow- 

ing  terms:- 

"Nothing i n  t h i s  Ordinance, or  i n  t h e  r egu la t ions  made 
under t h i s  Ordinance, s h a l l  k t a k e n  t o  confer upon 
any Court f o r  Native A f f a i r s  any au thor i ty  except a s  
between n a t i v e s  and over natives." 

The const ruct ion contended f o r  on behalf of t h e  Respondents, 

was t h a t  Section 6 must be read i n  conjunction with Regulation 7 of t h e  

r egu la t ions  made under t h a t  Ordinance. The ma te r i a l  pa r t  of Regulation 7 

provides t h a t  t h e  Court s h a l l  have j u r i s d i c t i o n  i n  respect  of a l l  offences 

aga ins t  t h e  r egu la t ions  and j u r i s d i c t i o n  i n  a l l  c i v i l  matters.  I was 

inv i t ed  t o  f ind  t h a t  these  provis ions  which a re  s e t  out  i n  separa te  sub- 

paragraphs of t h e  Regulations, a f fo rd  j u s t i f i c a t i o n  f o r  i n f e r r i n g  t h a t  

when t h e  Ordinance was passed it was intended t h a t  t h e  words "as betwcen 

natives" should apply t o  t h e  c i v i l  j u r i s d i c t i o n  and t h a t  t h e  words "over 

natives" were appl icable  t o  criminal o r  quasi-criminal proceedings. 

Apart from t h e  d i f f i c u l t i e s  which would a r i s e  i f  Ordinances 
were t o  be in te rp re ted  by reference  t o  t h e  t e x t  of r egu la t ions  passed 



under those  Ordinances, which i s  by no means a c o m n  a i d  t o  const ruct ioa ,  

t h e m  is nothing i n  Sect ion 6 of t h e  Ordinance t o  indicate  t h a t  any 

s imilar  d iv l s ion  i n t o  j u r i s d i c t i o n s  was c o n t - , d a t e d ,  i n  f a d  any 

supposed reference t o  separa te  j u r i s d i c t ~ o n s  which might be read i n t o  

Section 6 would place t h e  j u r i s d i c t i o n s  contemplated by the  r e g u l a t i w  

i n  t h e  reverse  order  and would give rise t o  pecu l i a r  questions a s  t o  t h e  

l i m i t a t i o n s  which might be found appropriate i n  cases  of j u r i s d i c t i o n  

conferred by any other  Ordinance or ftegulations, (a provision added t o  

Regulation 7 i n  1950). 

I th ink  t h a t  these  argumntq are too tenuous. The j u r i s d i c t i o n  

intended t o  he conferred must be a r r j  wd a t  on a consideration of t h e  

r egu la t ions  a s  a whole and t h e  speci'l purposes which they were t o  serve. 

I do not th ink  t h a t  Sect ion 6 has any intended reference t o  t h e  kinds of  

cases which may come b e f o x  a Court f o r  Native P.ffairs o r  t o  any p a r t i c u l a r  

kind of j u r i s d i c t i o n  which might be ca l l ed  i n  aid.  m a d l y  the  regula t ions  

were intended t o  a f fo rd  an e a s i l y  understood Code to be appl ied t o  questions 

which a r i s e  i n  the  f i e l d  when o f f i c e r s  a r e  engaged i n  carrying out spec i f i ed  

c la s ses  of e s s e n t i a l  adminiszrative funct ions ,  l a rge ly  a s  an a id  t o  estab- 

l i s h i n g  what may bmadly be described a s  a s t a t e  of law and order,  and the  

observation of bas ic  p r i n c i p l e s  of public hygiene amongst nat ive  people. 

I th ink  t h a t  t h e  only purpose of Section 6 is t o  draw a t t e n t i o n  

t o  and supplement t h e  ordinary r u l e  t h a t  Regulations must not  exceed i n  

scope t h e  powers wnfe r red  by t h e  Ordinance under which they a re  made. 

Section 6 has  no reference t o  t h e  c l a s ses  of business which might come 

before t h e  Court, hut d e a l s  d i r e c t l y  with t h e  au thor i ty  wbich such a 

Court may exercise.  It is not an enabling o r  enlarging provision, it is 

i n  my view designed t o  make it c l e a r  t h a t  t h e  Court is  n d  t o  have any 

au thor i ty  except a s  between and over natives.  The Ordinance and t h e  

Regulations contemplde t h a t  c e r t a i n  t h i n g s  a re  t o  be introduced t o  

n a t i w s  i n  rudimentary form, somtimes i n  broad terms, and i n  many respec t s  

a t  t h e  d i sc re t ion  of t h e  o f f i c e r  administering t h e  p a r t i c u l a r  area  i n  

question. Outside of t h e  l imi ted  range of mat ters  which a r i s e  i n  t h e  

course of t h e  kind of na t ive  administration contemplated by t h e  Ordfnance, 

t h e  Courts f o r  Native A f f a i r s  a r e  t o  have no concern. 

The Native Administration Regulations of New Qlinea a re  

d i r e c t l y  based on the  Native Regulations of Papua, subject  t o  t h e  

elimination of a good deal  of explanatory and o the r  mat ter  which was 

apparent ly thought  t o  serve  no useful purpose i n  New Guinea. I n  t h e  

Papuan Regulations express  provision 1s made by Regulation 4 t o  supple- 

ment Sect ion 6 of the  Ordinance and provide a f u r t h e r  safeguard aga ins t  

encmaohment by t h e  Court outs ide  t h e  f i e l d  i n  which it was intended t o  

operate. The omission of t h i s  minor express pmvis ion,  along with m y  
o t h e r  provisions f m m t h e  regu la t ions  a s  pmmulgated in New Guinea, d w 6  

not i n  my view afford  any reason fo r  in fe r r ing  an in ten t ion  t h a t  t h e  

converse posi t ion should ob ta in  i n  New Guinea. Perhaps Regulation 3 



af the Papuan Regulations, which is m u s e d  a s  Regulatim 5 i n  NEW 
-a, wab thought sufficient to cover t h e  p x i d o n s  of t h e  Papuan 

Regulation 4. A t  any rate I think t h a t  this is the  pos i t ion  f o r  a 

Court which has  no power wer a pa r ty  t o  a procaeding cannot g iva  an 

efhctiw determination. 

The d i f f i c u l t y  A i c b  would i n  m a r i s e  when a mat t e r  

arose within  a native s o c i e t y  and i n  t h e  c o w  of na t ive  administration,  

M i n  c inuo l s t ames  i n  which it was not poss ihle  t o  find a rukive wi l l ing  

b n & e  a complaint, is a n U c i p a b d  by Regulation 23 of tbs W Guinea 

~ ~ n s ,  which i s  a l s o  taken d b c t l y  f ium tbe Papuan R e g u l a t i m ~  
Regulation 36 g i v e s  a reasonable c l e a r  i n d i c a k  f h a t  t h e  Court is t o  

have a degree of c o n t m l  over eveaybody who becomes a complainant but 

t h a t  the  .compul& power a s  we l l  a s  othar c o m p u l s b  pqwers a re  still 

l b U . 4  t~ n a t i m s .  

I n  my opinion, upon a reading of t h e  Ordinance and Regulations 

a s  a whole, it was not intended t h a t  anything i n  the  Rsgub t ions  should 
have any compulsive operat ion i n  r e l a t i o n  t o  persons other  than n a t i w s .  

I th ink  t h a t  it i s  not poss ible  f o r  proceedings t o  te taken a s  between a 

non-native complainant and a nat ive  defendant. 

It i s  possible t h a t  ac t ing wi thin  t h e  scope of h i s  appropriate 

d u t i e s  a Magistrate f o r  Native Affa i rs  might properly bring proceedings 

under Regulation 23 upon information coming t o  him otherwise than from a 

person who i s  qua l i f i ed  t o  a complainant f o r  t h e  purposes of t h e  
Regulations. Even assuming, however, t h a t  such a course would have been 
open i n  t h e  present case, it was not i n  f a c t  followed and would make a 

s u b s t a n t i a l  d i f f e rence  t o  t h e  proceedings and 'to t h e  pos i t ion  of t h e  

pa r t i e s .  , 

I th ink  t h a t  the  defect  i s  not curable by m n d m n t  and t h a t  
i n  f a c t  t h e  proceedings which were taken were not proceedings authorised 

hy t h e  Ordinance o r  Regulations. 

The second ground is t h a t  the  Magistrate d id  not ask each 

appel lant  individual ly  whethar he amnitted o r  denied t h e  complaint, a s  

required W Regulation 28 of t h e  Native Administration Regulations. 

I th ink  t h a t  t h i s  ground of appeal is  a l s o  sustained t4lt the& 

if it stood alone t h e  proper course f o r  me t o  t ake  would be t o  send the  

case back t o  t h e  learned Magistrate with a d i r e c t i o n  t h a t  he should ask 

each appellant t h e  s p e c i f i c  question required by Regulation 28 and then 

proceed t o  a f r e sh  determination of t h e  mat ter  i ~ )  accordance with the  

regula t ions .  

The learned Magistrate had a d i f f i c u l t  t a sk  t o  perform and 
he went t o  a good dea l  of t r o u b l e  t o  adopt what appeared t o  him, with 

good reason, t o  be t h e  most p rac t i cab le  s o l u t i o n  t o  t h e  d i f f i c u l t y ,  and 

a l s o  t o  give the  defendants what he considered an adequate opportunity 

t o  deny t h e  complaint. 



I have only two c o m n t s  t o  make. The f i r s t  is  t h a t  t h e  s impl i f i ed  

pmcedure which i s  l a i d  down appears t o  me t o  be qui te  mandatory. Each 

defendant i s  I th ink  intended t o  te f u l l y  protected and each should he 

asked t h e  s p e c i f i c  quest ion s e t  out i n  Regulation 28. The answer, i f  

any, provides an e s s e n t i a l  foundation fur t h e  procedum a s  a whole which 

is t o  be adopted. Although t h e  form of questioning adopted was intended 

t o  operate  f a i r l y  without antagonising an already d e f i a n t  and numerous 

group of nat ives ,  it had t h e  p r a c t i c a l  e f f e c t  of placing a considerable 

onus upon any individual  defendant who d i d  not wish t o  give t h e  affinn- 

a t i v e  answer contemplated by Regulation 29. It was r a t h e r  l i k e  b l l i n g  

a company of s o l d i e r s  t h a t  anybody who was not prepared t o  volunteer 

f o r  e x t r a  duty must lea= t h e  ranks and s tand t o  one s ide  of the  parade 

gmund. I n  view of t h e  very nature of t h e  case and of t h e  element of 

wmwni ty  act ion which was an e s s e n t i a l  fea ture ,  it might have been 

e x t r e m l y  d i f f i c u l t  f o r  an innocent individual t o  come forward and deny 

t h e  complaint. 

I th ink  t h a t  t h e  omission t o  ask each defendant t h e  s p e c i f i c  

question spac i f i ed  i n  Regulation 28 and t h e  absence of an aff i rmat ive  

answer t o  s a t i s f y  Regulation 29 precluded t h e  Magistrate from determining 

t h e  matter under the  l a t t e r  Regulation, and t h a t ,  i n  addi t ion,  t h e  omission 

of a mandatory s t e p  i n  t h e  procedure speci f ied  by Regulation 28 is of 

i t s e l f  a s u f f i c i e n t  objection.  

The o the r  comnent which I should make is t h a t  t h e  quest ion s e t  

out i n  Regulation 28 and t h e  answer wntemplated by Regulation 29, do not 

amount t o  t h e  same t h i n g  a s  a plea of g u i l t y  commonly encountered i n  o the r  

Jur isdic t ions .  It is c l e a r  f m m  Regulation 29  t h a t  an admission of t h e  

complaint does not d i s e n t i t l e  the  defecdant t o  a t r i a l  on t h e  mer i t s  and 

t h e  Magistrate is required t o  consider whether i n  t h e  i n t e r e s t s  of 

j u s t i c e  it i s  necessary t o  hear  a complainant and h i s  witnesses. The 

admission of t h e  complaint tecomes merely evidence before t h e  Court and 

t h e  Court must consider what weight should properly he given t o  such 

evidence. Comnonly, of course, amongst n a t i v e s  such an admission has  

no evident iary  v?lus, e s p e c i a l l y  when the  admission extends t o  mat ters  

beyond t h e  knowledge of the  defendant, o r  t o  matters of mixed law and 

fact .  The e f f e c t  of a formal plea of g u i l t y  t o  a charge l a i d  i n  a 

normal criminal j u r i s d i c t i o n  is  qu i t e  d i f fe ren t .  

The t h i r d  ground of appeal was t h a t  t h e  sentence imposed by - 
t h e  Magistrate @s excessive. 

-t , 

I have only considered t h i s  i n  one narrow aspect, a s  t o  

whether the  learned Magistrate e r red  by t ak ing  i n t o  account i n  f ix ing  

t h e  penalty, a number of mat ters  which occurred subsequently t o  t h e  

a l leged offence. In h i s  reasons f o r  th? verd ic t ,  t he  learned Magistrate 

s a i d  t h a t  the  Court  took in to-considera t ion c e r t a i n  matters t h r e e  of 



which were subsequent t o  t h e  a l leged as sau l t .  

I agree wi th  t h e  contention t h a t  t h e s e  mat ters  ought not t o  

be "taken i n t o  account" i n  t h e  ordinary sense when f ix ing  sentence, but 

on reading a l l  t h e  learned Magis t ra te ' s  reasons,  I thWk t h a t  a l l  he 

w a n t  t o  say was t h a t  t h i s  subsequent conduct on the p a r t  of t h e  defend- 

a n t s  was of subs tan t i a l  ev iden t i a ry  value i n  d e t e n i n g  what was i n  f a d  

t h e  s t a t e  of mind of t h e  defendants  a t  t h e  t ime when they comnitted t h e  

: assau l t .  Subsequent conduct o f  t h i s  kind, c l e a r l y  r e fe rab le  t o  a sus t a in -  

e d  a t t i t u d e ,  may be very good evidence of t h e  exis tence  of  t h e  same a t t i t -  

ude a t  an e a r l i e r  mater ia l  t i w  i n  t h e  course of a sequence of events.  Of 

course such evidence must be considered wi th  g rea t  caution,  f o r  an a t t i t u d e  

of defiance amongst such people a s  those involved i n  t h e s e  proceedings t ends  

t o  k cumulative i n  its e f f e c t  and might we l l  have or ig inated  o r  become 

much more pronounced a f t e r  t h e  p a r t i e s  had go t  i n t o  a pos i t ion  i n  which 

t h e y  were involved i n  t roub le .  This  considera t ion appears t o  w t o  haw 
t een  wel l  present i n  tb mind of t h e  learned Magistrate and on t h e  aspect 

of sentence which I have considered,  I see  no grounds f o r  depar t ing  fm 
t h e  Magistrate 's  views. It is not  necessary,  i n  view of t h e  o t h e r  wn-  

c lus ions  which I have reached,  t o  give f u r t h e r  considera t ion t o  t h e  ques t ion 

of sentence,  

m: The W e r  and Sentence of t h e  Court a p p a l e d  from, i n  

r e l a t i o n  t o  each of t h e  appel lants ,  t o  be s e t  a s ide  

and each of t h e  appe l l an t s  i s  t o  be discharged from 

custody thereunder. 


