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JUDGMENT

RABAUL
SMITHERS J. New Britain Plantations Limited sues W.A. Flick & Ca.

13/7/62 (New Guinea) Limited, P.L. James & Co. Limited and David B. Tudehope.

As against the first Defendant it says that in March 1957
it agreed for good consideration to treat the Mahager's residence,
Overseer's cottage and other bulldings on a Plantation known as

"Londip" for the extermination therefrom of white ant and borer.

It alleges that the agfeement contained terms under which
the first Defendant un&ertook to use the latest techniques and scient-
ific materials and o avold undue interference with the normsl activities
carried on in the buildings and that the method of treatment and
materials used would be specially selected %o suit the particular

pest problem involved.

By an amendment to the Statement of Claim it further alleges
that the first Defendant undertook to perform the work with due care and
skill and in a manner which would not cause the premises to be dahgerous

to the occupants of the houses,

It says that the first Defendant carried out the work by an
agent namely the second Defendant and that the work was done in such a

way that there was a breach of the terms of the contract or that there
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Was a breach of the flrst Defendant's duty to the Plalntlff arising
1d tort in that the work was performed negllgently and that the fzrst
Defendant would be liable to it in tort even although the second

Defendant was an 1ndependant contractor of the first Defendant

As agalnst the second Defendanﬁ the Plaintiff says that
it performed the work and employed the third Defendant to carry out
the actual operatlons of mixing and applylng the lquld with which

the premlses were treated and that the work was performed negllgen'tly°

As against the third Defendant it says that the negligent

aote,we;e_performed_by him persenally,
The alleged damage wasse

(a) ZTehdering the Mahager's house uninhabitable
by introducing into it some substance which
made it permanently dangsrous to the health

of the occupantss

(b} =rendering cupboards and fl’ctmgs and their
oontents dangerous to DSTSOHS coming 1nto

contact thereW1th or proximity thereto:
(¢} rendering furniture dangerous to use;

(d) causing the Plaintlff's Manager to become
ill and thereby subjeotlng the Plalntlff
to liability in respect of hlS medical
expenses under the Workerst Compensatlon

AGt ¢

The first question which aTises is whether a contract between

the Plaintiff and the first Defendant has been proved.

That Defendant condedes thal:'the®é 'is proved a contract
between it and a Compahy called Buriis Philp (New Guinea) Limited in
whose name'tthe contract was maderbutisays iti‘does not know the Plaintife,
The Plaintiffsays At was the ‘undiselosed principal of Burrs Philp (New
Guinea) ‘Limited.afill that it is entitiléd:as-sush to enforce the coitract.

S B A S T T EEREINEF Ny ARLLLE




o

- 3 - 241.

To this Mr. Staunton says that the contract ought %o be interpreted

as one in’which ‘Burhs Philp (New Guinea) Limited contract exclusively

:ias a pr1n01pal”‘ He also says that although there is evidence that

Mr. Garrett iow* ‘Yépresents the Plalntlff in his capacity of District
Plantatlons"Méneger employed’by‘B&rns Philp & Co. Ltd., which is the
Managing Agent for the Plaintiff there is no evidence that at the time
of the making of the contract Burns.Philp & Co. Ltd. was the Managifig
Agent of the Plaintiff. He therefore ¢ontends that althoughtmrlGerrett
may have intended to contract on behalf of the Plaintiff thére “is no
eV1dence that at the date of the contract he was authorised so to do.
If this ke so then it is the law that the Plaintiff is not entitled

‘to enforce the contract.

In my opinion the nature of this contract is such that the
identity of Burns Pﬁilp (New Guinea) Limited as s contracting party
was hot of sech importance'te the first Defendant as to exclude the
Tight of the Plaintiff %o come in aed enforce_it as undisclosed
principal.

Nor do I think that on thei? proper interpretation the
texms of the cofitract stipulate or prescribe that Burns Philp (New
Guinea} Limited contracts as.principal only ‘to the exclusion of the

rights of an undisclosed principal.

Mr. Staunton's contention relating to Mr. Garrett's
authority is besed on too narrow aﬁ interpretafion“ﬁf the evidence.
In my opinion, én a fair reading ef Mr. Gaiie%t’sxevidence, it does
appear that Burns.Philp & Co}:Lid, were the ‘Managing Agents of the
Plaintiff at the critical time and that Mr. Garrett did have the
Plaintiff's authority to contract on its pehalf at that time.
Mr. Staunton also submitted that if a contract between the First
Defendant and the Plalntlff were prOVed the flrst Defendant‘s oblig-
atlons at least were reduced to wrltlng and had to be found in the,
wrltlng and thet the wrltlng dld not contaln any term xequlrlng the
flrst Defendant to do the work w1th due care and Sklll or w1thout

Lot :.rl oo Y

renderlng the premzses dangerous to the occuplers. There is no suchp,

express term but hav1ng regard to the nature of the premises to be
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treated and the knowledge of the Defendant of the purposes for which
they were used,and-fo: which the treatment.was to be carried out and
the content of those terms which do appear in the writing, my.opinion
s thét?bqth.the alleéed'termg are to be.impliea as terms of this
contract, . o o R l

I con51der that the terms in questlon are incorporatéds’
in the contract- and that reasonably careful and Skllful performance
of the work was part of the contractual obligation of the fi;st

Defendant.

On this basis it is not disputed that the cases against
all three Defendants fall to be determined by reference to -the

allegation of negligence in the performance of the work.

‘The first and second Defendants are'professionai pest ex-
terminato;s who frequently work in conjunctien. Buildings in fhis
Territory-are frequently attacked by whife ahts, borers, termites
of all kinds and the Defendants are experienced in the work of
exterminating these peste when they have attacked a bui ldinhg and
treating a building and its surround so that it will resist further
attack, To deai with the usual iAVading ants and termites a technique
has been developed which involves the use of powder and liquid sbeay,
Powder is used with IespectAto ground ants as it is only by usirg’
ants, journeying to and fro to convey the killing agen‘t‘ bo the ant
colony_that_the'agt eeloﬁy can‘pe¥xeacheao Powder.is a substance
which a travelling ant will carry onhis body back to the colony.

‘quUId spray is used to klll ﬁhe celonles of ants in the upper
timbers and to pr0V1de a protective fllm of Dieldrin of lasting and
effective character QV@T,theiﬁl@he¥$n _Ierm;tes eﬁtemptlng entry of
Dieldzin-protiedted timbets absoih the Dieldrin into their bodiee_
apparently by ‘contact ard-theseffect of the Dieldrin is lethal to
them.

‘zif To effectUate the kllllng of the “termites already in the

'~

tlmbers and; to prov1de the Daeldrln-coverlng a lquld solution is
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;'used. It comprlses Dleldrln 1n a solutlon of chhlorethylene and
“Toluol Wthh is 1tse1f mixed w1th kerosene in proportlons of seVen

Vo Ble VWS the'mlxturé'le‘prdperly made there is 0.9% of Dieldrin

~~ikherein.  »Fhis.mixkure hasabeen. in wse-by. both the Defendant Companies

for 2 number of years and the method of securlng the proper mix is

Well establlshed ‘and although subJect ﬁo human error, the probabilities
are that any given quantity reaching premises for use is properly mixed.
Thousands of bu1ld1ngs have been treated with it, In outline the method

ect spray 1nto the "gallerzes“ or cavities where there are
"i':csi-&ﬁiée-of--antsthrough'a hozzlé with a small hole (Exhibit 4) until
the -cavity.iex:gallery is full and thereafter to spray the exterior of
the timkers using a conical spray {Exhibit 5). 1In spraying the exteriors
liguid is applied in one place until it commences to run off and the
spray is then moved to an-adjoining areawhére the same process is
repeated B 15 1nherent 1n this that theze. is likely to be some

flow on %o floors from walls and generally from _upper surfaces to

lower. Wha%ever nozzle is used the eiséisn of 11qu1d theréFrom’

__Gan. be stopped ox.started by the person SMiregting. the spray. In all

cases the spray 15 dellvered to the terget under pressure.

To oarry out the wark the thlrd named Defendant made a
prellmlnary 1nspeotlon of the premlses ‘oh the 29th March 1957.
the 8th#April- he -arrived at the premises accompanied by a’ native
asgistant, and brlnglng with him a, quantlty of lquId, & pump and

other equlpment

The Spraylng contlnued in the Manager's house.whlch Was

fhen occupled by M. and Mrs. Brlggs, ‘the Overseerts house, and -

-outer detiched of fice and two boi-houses during the 8th, 9thy 11th,
15th, l6th, 17th; and 28th April.: I accept the evidence'oﬁ Mrs,Briggs

as to the order in whlch the work was done.

‘ The issue is whether the work rendered the Menager s‘
résidence unihhabitable permanently or temporarily by reason of
the: deposit therein of Dieldrin in such quantilty or otherwise that
it would endanger the health of persons using the house as a r951d-
ence orT otherW1se. If it did and the Plaintlff suffered damage the$e~
from, a verdict for the Plalntlff would follow.

On this issué the Plaintiff has the burden of proof to the
extent. of satisfying the. Court on the balance of probabilities.

In support.ef its allegations the Plaintiff submits evidence

desighed Lo proves=

(a) that the Ligquid was, delivered %o the walls,
- cupboards, oelllngs and other parts of the

Manager s residence in excessive quantztles«'
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(b} that. Mrs. Briggs actually became 111
" 6f afdiscase known as Purpuias
(c) that Mr. Briggs actually became in
of 'the same disesses
(d). thatfPu?pura is a diéeeée‘iesulting

froﬁudefective operaﬁioh of the

'platelet'manufacturing,mechanism of

the bone MaTTow;

(e} that Dieldrin can be absorbed into
the body by contact of the body with
Dieldring

(£) . that Dieldrin absorbed into the body

may make its.way to. the bohe marrow;

{g} that Mrs. Briggs and Mr. Briggs were -
not suhjected to the influence of anf‘
toxic agent other -than Dieldrin which
would affect the bone marrow or other-

wlse induce Purpurajz : - -

-(h).- that Purpura is caused and caused only
by some toxic agent operating so as to -

affect the bone marrow processes adverselys

e

(1) ~that Dieldrin is known .to be a toxic sub-
stance when absorbed into the body of a

humatr beings .-

(3) ‘that the ‘ceilings were and stiil are
stained by the spraying agent.

Naturally the Plaintiff urges that the fact that hoth
Mr. and Mrs. Eriggs suffered from the same ailment indicates that
there was a common tox;c agent operatlng to cause the 1llness of
both.

~ This coincidence is sald to support the Vlew that the
Dleldrln dep051ted in the house was 1n dangeTous quantlty and that

it was the operatlve toxic agent

- The Plaintiff seeks. to .prove that the quantaty of Dieldrin
deposlted on the houseg cupboards, ete. was ex09551ve principally in
three waYSe_ Flrst that 1t was applled w1th the wrcng equlpment and
was caused to run freely from the wa]le'so as to form minor floods on

the, flocrs and was in the sense slopped on to the wallss ete, rather

than sprayed.; Secondly, by show1ng that after'the appllcatlon of the

:!!;.

med in a percullar fashlon; namely, by produ01ng

‘crystals 1n pupboards and formlng a recurrlng whlte pamder on walls.

e LOvVEILEwW
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Thirdly, by sh&ﬁing that‘the occupants became 111 of Purpura.

As to the first of these appreaches to the problem, I
believe that somerof the liquid was dixecﬁed on to some of the walls
ef the house by means of Exhlblt 4 when normal practzce would have
prescribed the use of Exh1b1t 5, but a demonstratlon of the use of
each of these nozzles 1ndlcaﬁes that ;f “there was any difference
between operating with the respective nozzles, liquid was delivered
by Exhibit 4, if anything, at a lesskquﬁntit§ for any particular period
of time than by Exhibit 5. I do-not believe: that liguid was delivered

in a stream of a one~quarter inch diameter or anything approaching that.

So far as the application of the lquld to the premises is
concerned, the main witness for the Plaintiff is Mrs. Brlggsu She
says that on the 8th April the third Defendant sprayed the outer walls
of the bedroom and the inner walls and-that the spray-was run over the
floors and that it caused her to slip and fall.

She says that the floor of her hedroom was so wet that
night that a full length mosquito net soaked it up from top to bottom

and that a congoleum mat on the bedroom floor was saturated.

She says -that the next day the third Defendant sprayed the

floors and verandah rails and that spray- ran everywhere over the floors.

" After a2 day without sprayiﬁérshe says that the third
Defendant returnéd and sprayed linen cupboards, store -cupboards, -food
safe, etc. and the kitchen and bathroom alse. She says that on that
day spray was ruaning out of the articles sprayed and out on te the
verandah and over it on to the ground.:hrough gaps.in the verandah
floor, that the bathroom and kitchen floors were made véry wet although
the kitchen floor let the liquid th_ough to the ground in numbers of

places.

She said that after three days the third Deféndant
returned again and that on that day a native heavil& sprayed an

offige cutbuilding using great quantities of spray

The thlrd Defendant sprayed the two follow1ng days dolng
%he celllngs from a p051t10n between celllng “and roof. He returned
on about the 28th April when he took furnlture out onto an open A

cement floor -and it was sprayed, covered dnd left 6 dry in the open.

‘As to all thls, sufflce 1t to say that I accept the
ev1dence that coplous quantltles of flu1d were sprayed upon all
parts of the house, cupboards and furnlture and that much lquld

ran over and througﬁ floars. However, the dlrect eV1dence on. the ;

subJect is neceSsarlly 1mprec1se and may well'b' exaggerated. It

15 1mposslble to draw from 1t any c0n Qélon as to the actual amount

of Diefdrin’ sprayed ‘or poured on the house or whether the amount so
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delivered to the prémises was sich.as to cause danger of injury to-
the heslthof the'o&aabants;"all that can be said is that if it were
otherwi 88 proved that” quantltles of Dieldrin excessive in this-sense:
wate sprayed or poured-on the prem1ses the évidence of Mrs. Briggs- i

of lavish™use of liquid WUuld “Ha CGnslstent ﬁherew1th.
. o il

.’..3 -" (AR

The Plalntlff's eV1dence d1d not purport to s'

Dieldrin was in fact’ dellvered to the premlses or what quantlty would

have beén“hﬁfﬁf“ﬁ'thor did any férson say -that the mere fact that

enough was delivered to rUn down ‘the walls to the Floor and createv'

the impre551on of some flow of - liquid ¢Ver the floors necessarlly
1mported that the quantlty of Diellrin wds harmful,

It is sald by the Defendants that the Pla1nt1ff has not
overlooked the cogency of direct ev1dence of the amount of Dleldrln
in the house because 1t 1s proved that samples of the sprayed wood
of the Walls and cupboards ‘werTe taken and’ submltted by the Plalntszs
to Dr. Bell and to somebody'ln England “and the Defendant claims that
the fallure to Call Dr. Bell or to state what use Was made of the
samples is 51gn1f1canc,A Thls is a comment wh1ch is obv1ously entltled

to some Welght. ;

Passing from consideration of the manner of delivery of
the liguid, the Plaintiff next directs attention to what are said
to be pecullar manlfestatlons of white powder and crystals whlch were

observed subsequent to the spraylng,"

According to Mrs. Briggsy about the end of April white
powder appeared on all the walls; floors and inside the cipboards.,
She szid that in consequence- of -this her husband had all the walls.
scrubbed and re-oiled. She Sald the whlte powder reappeared on the
walls on two or three addltlona& occaslons and that her husband had
the walls scrubbed and re-011ed four tlmes altogether between May _.

and December.'

In addition she says that about elght months after the. . ..
spraying, crystals appeared 1n cupboards, 1n hev husband‘s lowboy
and in most of the cupboards and chest of drawers and everythlng

they were us1ng for clothes.-: L

: She says also that the crystals appeared ch the furnlture .
that was,last-spraved; , Although. Mrs.: Briggs: did not expressly, say ;-
so, the suggestion-is that.although the .grystals were, wiped.away,: they

reappeared, ‘. oti. G0 Lot gid s TR
$6' far as'the powde¥ is concernédy NMré! Biigds is supported

to some extent by Mr."James, the' Managing Directds of H¥ second

Defendant.” 'He sa¥s that wheh he'vmslted‘the*prem1ses*1n MaY‘1957 he

observed a condition on certain parts of the verandah which had the
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appearance of a kind of white powder over the: sprayed surfaces

Mr. ‘Burns also saw what he described as white pewdex- on a:section

of the outer wall of the bathroom on an occasion three weeks afker:
the spraying. Howevexy although he was-at 'the house many times
thereafler during the period up to. September 1959, he never saw - ;
any further manifestations thereof. Mr. Garrett was also ‘a regular

monthly vlSltor cand he never saw any white powder.:

That something in the nature,of white powdez  appeared
after the spraying, I have no.doubt, but I do not think it was as . . .
excessive or persistent as alleged by .Mrs: Brigys.-In assessing
the weight of the evidencergiven by Mrs. Bziggs.in.relation.to all .
matters, it has to. be remembered that Mrs,. Brlggs has suffered much,
genulnely blames Dleldrln for all her troubles, and has reached a.
stage ,where the subJect eVOkes emotlonal overtenes calculated to.
cause exaggeratlon and SFTOT, The suggestlon of the Plalntlff was.
that thls powder was D1@1dr1n manrfestlng 1tself in that form because
it had been applied in such quantlty that the wood of the walls was
unable ;Lo contain it and 1t was 1n some Way, elther by pressure from
within the wood or by some other process, assuming a powdered form
on the walls. The suggestion was that if it did this 1t must be in

dangerous quantity.

However, no w1tness for the Plalntlff was . sp901flc e1ther _
that the powder formed beCause 1t was exce531Ve with relatlon to 1ts '
purpose or application or that because it formed, it was dangerous in
quantity, Thé phenomenon -is used by the Plaintiff tb" suggest that the
quantity Of‘Dieldrin delirered on to”the'weile”was‘laﬁisﬁ”ahﬂ so uskdy
it forms a sultable background for the allegatlon ef supeIVenlng iliness.

Drx. Slbthorpe clalmed no knowledge of the chemlCal actlon'
or the manner in Whlch Dleldrln operates or changes after it has been
sprayed or ef the llkellhood of Dieldrin appearing as crystals. Nor
did Dr. Calov claim to he an expert on the solutlon,or the physical

propertles of 1t5 component partsn

It is my view that the prqbér inference to drew-from‘all .
the evidence of the alleged white powder islrnaﬁAthe phenomenon is
of no significance with respect to the question ofrthe quankity of
Dieldrin deliveéred or the harmfulness therecf. The appe arance of a
white powder does not usually £811ow spraying by the Defendants'
solution,"Howerer, the evidetice of Mr. Hughes and Mr. Jamee, which
I accept on this point, is that the solvents in this solution do effec%
some surfaces which have been polished or-treated before  spraying by
causing such pelish or previously applied substance to do what. is
called "bloom" and that the bloom has the appearance:of a white.: ' .
powder. o oL el T e SRS LU PR ‘*.‘=_:‘.-“::::::':f"*
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With respect to the emergence of crystals in cupboards,
Mrs. Briggs is supported by %he evidence of Mr. Garrett and Mr,_Burns
and Dr. Sibthorpe. I believe that crystals did appear in-a rimber of
the cupboards of the house’ from tlme o time durlng the perlod from
about the end of 1957 onwards. untll April 1959. Whether they reappeared
in the same place after belng removed therefrom_I cannot say. The
extent of the area-cpvered by the crystals and their size, I am also

unable to say. e

So far as the crystals are concerned, I think the proper

cohclusion on the evidence is that they were Dieldrin.

But-I am not able to assess the Bignificance of these
crystals. Indeed, neither the witnesses ‘of ‘the Plaintiff nor the
Defendants help me to understand why the crystals formed. The
suggestion is that they formed because the Pieldrin was deposited
more. thickly where. they formed than it was in other places, but this
is not establlshed bo my satlsfactlon. In such a matter, in the el
absence of the‘a551stance of a technlcal characfer, T do not-think
I ought to guess. Assumlng that thls suggestlon accerds with fact
I am still w1thout any expert guidance as to whether the mere
existence of crystals in such quantlties as are proved or even as
alleged spells danger to health. Nobody has said in evidence that the
presence of crystals or of an& given'quantity of crystals is dgngerous
to health. - -

- It-is clear that the mere presence of Dieldrin in a house
is not dangerous to health. - No doubt there is a critical quantity
but the presence of any particulatr manifestation of crystals is no-

where stated to be decisive or even of any particular significance,-

These considerations léad to.the conclusion that in order
to.carry the burden of proof in this‘case, the Plaintiff needs to
satisfy the tribunal that the 111nesses of Mr. and Mrs. ‘Briggs were
caused by Dieldrin. If they were, then it is known that substantlal
quantities of Dleldrln were dep051ted and that Mr. and Mrs. Brlggs
were exposed to it. In addltlon, “the 1llnessea in questlon flow

from exposure to a toxic agent, and Dieldrin 15 a tox1c agent.

Dr. Calov and Dr° Slbthorpe haVeASWOIDitO a very strong
opinion approaching certainty that these illneseeetwexe;qaused by
Dieldrin. Dr. Anderson, for the Defendants, is equally sure that they

were not,
The illnesses in questlon were certain symptoms of tTmellngg

lights hefore the cyes and assoclated Symptoms. suffered by, Mrs. Brlgg
and Purouxa suffered bothnby Mrs. Brlggs and Mr. Brlggs. :

Purpura is a dlsease of the blood vessels Just helow the

skin and 1t creates an appda rance of myriads of little pln-p01nted
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purple” sbots ot the skif. ThlS appearaﬁee 15 caused by multlple tiny

harmhorrages from the caplllarles.JJ;; ”

- - o f et RIS
.t:': .—,,~:-' ¥

o The Plalntlff says, that ﬁhe spraylng was. 1n Aprll and that-
'1t WaS exce551ve and_that symptoms of Q;eldrln poisoning appeared in
May° These took the form of trembllng flte of a few mlnutes' duration,
dazzlzng llghts in front of the. .eyes and a general feellng of belng off
colour, The fits were followed by excessive sweatlng and .a feellng ef

weaknesse.

Subsequently, at about the end of Septembe; 1957, Mrs.Briggs
came out In a rashg or what looked like a rash. This was the visible
damage “of the disecase, Purpura. Mrs.'Brlggs consulted Dr, _Sibthorpe,
who correctly d1agnosed the dlsease, ‘bécaie anxious an Mrs. Brlggs’“?‘

behalf and instituted a course of blood tests,

The flrst test showed a very serlous deflClency 1n o
organisms of the blood known as platelete, the functlon of WhlGh is
to repair the blood vessels. It is normal fer the platelet count
to indicate a fzgure between 250,000 and 400,0003 but Mrs. Brlgge'
blood count reglstered only 10, 000. This condltlon, coupled with the;
Furpura haemherrages, alarmed Dr. Slbthorpe, as -she thought there
might be danger of other blood vessel haemorrhages, perhaps .even to
the brain, and she sent Mrs. Brlggs to hospltal and prescrlbed

cortizone treatment. Mrs. Brlggs was dlscharged from hospital on
the 18th October but she remained under treatment by cortlzpne or
prednisolone, a derlvatlve theTeof for a perlod of years. By the
24th October the platelet count was’ 205 OOO but: by December 3rd it
had fallen to 90,000, and Mrs. Briggs was returned to hospltal for a
short. period,

In Aprll Dr, Slbthorpe discovered the blood ceunt was 40, OOO

and continued the cortlzone and prednlsolone treatment and some A .C. T H.

By .June the count was rlslng censlderably towards flgures
exceedlng 200,000 and 1t $0.- gepe;ally contlnued althgpgh W1th quite e

considerable variations unﬁ;lwmeyemper';9§9?!mgheyflgu;e_fog November. ...
1959 was as low as ninety.tpeuSEhdiei thereabodte. ST

. Mrs. Brlggs visited. Sydney between Jenuary 1958, and April
1658 and came under the care of Dr. Gu1ney, and -she returned to New [ ..
Brltaln 1n Aprll feellng much better in health. I ST SRR

In Aprll 1958 Mr. Brlggs was found to be sufferlng fioin

) l:T.' V- wil

PRI oot Ll

Pururay 1 T

In June 1958 Mi's*Briggs ‘deased €0 19ve in ‘the Morageris
house and moved to Mr. Garreti's house in, Rabaul, visiting only for
monthly perlods of tw0 days 1nc1ud1ng ong. nlght and one: perlod of.-a

Weeko




in September 1958 both Mr. and Mrs, Brlggs, in the course
of their normal leaVe, went to Sydney where they were subjected to.many 1
and frequent medlcal examlnaﬁlons and tests under the direction of Dr,
Calov and Dr, Bell, a Medlcal Offlcer of the Institute of Industrlal
Hyglene of New South Wales.

Notw1thstand1ng all the medical services, the Purpura
pers1sted both in the case of Mr. Brlgge and Mrs. Briggs. Mrs. Briggs

still suffers Trom it. _ o S

Mr. and Mrs. Briggs returned to the Territory in Jahuary
1959 and thereafter lived in one of the houses on Londip other than
that whlch they occupied in April 1957,

: They retired in February 1960, finally leaving Londip
in September of that year. Mr. Briggs died of Cdncer in Australia
on 12th October, 1960.

Mrs. Briggs stated in evidence that for soimne considerable.:
time before the spraying of the house she had been in extellent- health
and that she had not had had any troubles of ‘a substantial: character
for a matter of years. However. it subseguently appeared that she-had
attended Dr, Sibthorpe on occasions in February and March of 1657,
namely on a day early 1n February, again on the 13th February and on
26th March, and that on the first v191t Mrs. Briggs complalned of
giddiness coming on for some months, said that she was gettlng thlck
heads and a nauseating fee11ng in the stomach, On thet occa51on she_

had a blood pressure of 200 over 150 ~ a very high readlng.

Apparently Drx. Slbthorpe prescribed Serpisol, a drag- -
used to weduce blood pressure, bacause on 13th February Mrs, Briggs
was complaining that she was upeet by that druga She was. taken off
the drug but on 26th March she was complalnlng of ex01tab111ty and a
tight feeling in the head.

From Mrs. Briggs® eV1dence it 1s clear that she put these -
attendances at some date considerably prior to 1957 when she said ‘that
they were for "slight blood pressure“ and glddlness. Mrs. Briggs has
since suffered a great deal and at present has a heart condltlon

causing hexr consxderable dlscomfort from tlme to tlme.

So far as the subsequent story dlsclosed by Dr. Sibthorpe's
records 1s concerned, it appears that Mrs. Brlggs attended her on lst
May when she appeared ot too well® snd complalned ‘of more giddiness.
On 14th May it appeatéd that firs! Brlggs had put herself back on Serpisol,
taking six tablets daily, and was adv1sed not to take" any more for a

couple of days. -On 28th May she was ordered phenobarb as a sedative.

- ‘Thetk is no entry for June9 although Dr.- Slbthorpe

241,

thlnks she attended in June, and the next enﬁry is the lst September,hi' o
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whenjrs,” Brlggs was feeling much the same. Her blooq pressure was
180 8Ver 90; Tt *is not until Septembe oth that ‘there 1s anythlng
referable to trembling or white llghts before the eyes9 “Wheh the entry o
reads "Has'a baditurn following extreme fatigue, trembllng, ‘white llghts A
before the eyes; sounds like a nervous reaction, Blood pressure 1907 v
over 100, .o ... ; : B O IE TR L

" Between this date and 1st October the Purpura must havé -
appeared, because on lst Qcteber the Doctor records the result of %Hei';kaﬂ
first. blood count...

It -is -apparent thBat the unassisted memorles of Mrs.Br1ggs =
and Dr. Sibthorpe are not weliable on the dates of various happenings
in relation.te Mrs. Briggs' illnesses, and: the only reasonably reliable

guide on these dates are Dr. Sibthorpe's notess

It follows that I am unable to feel satisfied that
Mrs. Briggs' trembling fits and lights before the eyes occurred prior
to Septemher - that would be four months after the spraying. These. -
are the first symptoms alleged to be, the: result of Dieldrin peisoning..
Those symptoms, passed away. According to Mrs. Briggs they ceased some.
time in 1957 precisely when she cannot say.

Tt 15 put by the Plaintiff that these symptoms and the
Purpura resulted from a build up of Dieldrin in the body which:opérétéd'_"
on the céftral hervous system to“cause the trembling and on Wrs. Briggsar -’
bone marrow to pfoduce the Purplfa, In the case of the trembling symptomsg
the Dieldrin must have passed into the body ard into the blood and’ have '
been deposited adjacent to & nerve enzyme, with the operation of which it

interfered,

‘In the case of the Purpuré,”bieidrin must hare'eﬁtered
the body, been absorbed by fatty tissue, passed from* there to the' blood,
and from the blood into the bone marrow, and there have 1nterfered with
production of the precursors of the platelets and so of the platelets

and thus have left the blood vessels without’ essentisl resterative aid.
Thls theory depends upon two condltlonso'

(a) that Mrs. Briggs came 1nto dellY
contact with a sufflclent qUantlty

. of Dleldrin to caiusé sympt0m3°

P

' Kﬂ)é the est; 1shment of the propos;tlon o

that Dleldrin hssorbed by the body

may 1nterfere W1th the WOrk of bone

(RTINSO B

marrow 1n the productlon of platelets.

P e TR - Ry
br. Calov and Dro Slbthorpe both asserted that they felt
that these conditions are fulf'lled. Dr° Slbthorpe dld not dlscuss the

pedo Badyas s nyE Lt

effect of Dieldrin on the bone marrow and relied on the general prop091tlon
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that certain chlorinated hydro carbons can cause Purpura, and Dieldrin ' *°=
is a chlorinated hydro'carbon;' It was arguéd that what one chlorinated
hydro carbon ¢an do ahother can do. Dr. Slbmhorpe relied heavily oh

one American authorlty who made the statemetit that blobd dyscra51n had -
followed’ eXposure to benzlne hexachloride ahd chlordane ‘which were
chemitally rélated to Dield#in. However, the authority added that there
was nolclear proof in any such cases of the relationship between the
éxposufé to Dieldrin and the diseases The same éuthbrity stated that

the wotkers who had shown cofivulsions and other 51ghs of seriols
poisoning by Dieldrin had not showh thrombocytopenla or any other bisod’
dyscrasia. Thrombogytopenia is the disesse of deflClenCY of platelets
due to fallure of bone marrow to produce the precursors of the platelets,

It is clear that Dr. Sibthorpe, being puzzled by the appearance'
of the Purpura, believed that it must he caused by some tox1c agent, and
she searched for this agent and failed t6 Find any Lo which Mr. and Mrs.
Briggs appeared to have been exposed, save Dieldrin. 'Not belng ‘able to
find any other toxlic agent to which both Mr. and Mrs. Briggs were
exposed and being slightly encouraged by the American authority,

Dz, Sibthofpe came to the conclusion that Dieldrin must be the operative,
agent in this case. She does not know what dosage is necessary to

produce symptoms in thé human body or what is the time of reaction. She
is perfectly frank that she knows of.no other case of marrow distyrbance- :
in assoéiation therewith. She frankly acknowledges these facts, but
relying oﬁ the coincidence of common. 1llness on the part of Mr. and

Mrs, Brigﬁs, the relationship between Dieldrin and other chlorinated hydro
carbons,; and her inability to identify another toxic agent9 she feels

satisfied that Dleldrln is the cause.

AlthOUgh dlsplaylng great interest in the problem presented
to her, she did not make or direct any chemical tests to ascertaln
the quantity of Dieldrin which could have come into contact with
Mrs. Briggs'-body, .nor were her researches successful "in ascertaining
what quantity of Dieldrin would be Tequired to create the 111 effects)
nor did she know the amount of Dieldrin which was in the house or how
Mrs, Briggs Qés coming into bodily contact therewith, Nevertheless
Dzr. Sibthorpe, in the isolated position in which she found herselfp
applied her self competently and’ 51ncerely to ‘a problem whlch experté

more favourably placed have failed to solve.

Dr. Calov came to the conclu51on in November 1958, apd gp ; .
advised the Plaintiff's Managlng Agent the Dleldrln was p0551bly the
cause of Mrs. Brlggs' and’ Mro Brlggs' Purpurs. He says that 51nce then
he has thought a great deal about the matter and as a result now feels

practlcally certaln that Dleldrln 1s the culprlt
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His reasoning may be summarised alohg the following lines:
Mrs, Briggs had some symptoms of a nervous character in May or there- -
abouts followed by Purpura in October. Mr. Briggs had Purpura at least
in April 1958 and possibly befére, 1t is reasonable to think that in .
each case the Purpuzd was .due’ to 4 toxic agent and that the toxic agert
was the same in the case of ecach affected perscn. . A toxic agent to
which each person:is-known to have been-exposed at the material time
is Dieldrin... Therefore Dieldrin is suspects Furtheérmozre, enquiries

fail to identify or indicate. any other toxic-agént te which either or v«

both of them were exposed..” It is true that theienly fecordsd Tesetions? *
of Dieldrin poisoning -are némvous .reactiolis;ubut Bede 'marvew may be' ¢
affected by.certain  chlerinated hydre carbons:and Dieldriiistascdhloringted
hydro .carboni. ..Therefore it is weasonable to:codriclude that Dieldrin '¢5h
affect the operatlon of bone marrow and the fact ‘that there is no recorded
1nstance of 1ts hav1ng done so cannot stand agalnst what is 1ip this case

an otherwlsemlnexpllcable case of Purpura.

In this case this line of reasoning does not carry conviction, ..

to my mind, even to the extent of a balance of probability.

Dr. Calov does ngt know what quantlty of Dieldrin had to be _:t”

absorbed to glve any eymptoms, even the neTvous sympiomsn He does no o

know how much Dleldrln was available to Mrs. Briggs or Mr. Brlggs'to be

contacted by’ them, ncr how much contact there wasse He agrees tﬁ’

physical contact of" skln and Dleldrln is the only method of absorptlon. i

He concedes ‘that unless there is very con51derable contact and abs:rptlon9 )

the known propensity of the body to excrete Dieldrin sw1ft1y w111 Teduce AR
E .

the chance of injury to the bone marrown
NUNPRTEE I S A Salt

He does not lcnow what perlod of tlme w111 elapse between it
contact and symptom. He assumes that what one chlorinated hydro carbon

will do, another w11i do, but he ackncwledges that pérsons’ actually
seriously p01soned by Dieldrin have shown ho. dyscra31a of the blood0 a  ”_ Si

He. acknowledges that he*hasﬁseen“eaées‘df thrombocytopenic R

Purpura in which:he found it difficult tcwassign-é cause.

He agreed that 1f the actlve Dlejdrln were conflned to cupooardsg'
the chances of adequate contact would be reduced. ) i o ' f: T

He lS sllghtly puzzled that Mr Brlggs‘ symptoms appear  some.
twelve months after the spraying and Mrs. Brlggs' less than 81x months.f

In considerlng the welight tp\be atcorded Lo Dr. Calovls e

evidence, I could not but feel that a}though the subject under dlscu531on

Ly reqqlred to reply to a large

was one in Wthh the expert was necessa

extent on 1nformat' n
PO 5T 00 I BN I S

\___

had not succeeded 1& fam1113r191ng hlm

contalned in recent medlcal llterwture, Dr. Calov.

wlth whet is avallable.:vln

addition he had passed from a mental condltlon in which he felt that
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Dieldrin was a p0551b1e cause of the trouble to a feeling that 1t was a

e

for that- progression,

In the con51deratlon of the llne of reaeonlng adopted by Dr.
Calov, I think I should consider the evzdence of Dr. Anderson that substances
being members of the chloringted hydro carbon family like members of other
families do not ‘have common. qualltles, that that family is numerous, and
that it does hot by any means:follow that one chlorinated hydro carbon
will affect 3 substante or piece of human’ ‘body in the same way as another.
This 1s supported by Mr._Black9 the Chemisty; called by the Défendant,

If one cansiders this evidence in the light of the admitted
fact that persons severely poisonsd_ and showing: severe nervous disorders
do now show blood. dyscrasia, theinference that-Dieldriny although a
chlorinated hydro carbon9 does not affect bone marzow must be very strong,

If you add to thls that the cases of Dieldrin p01son1ng noted

have been numerous, the case is stronger.

Dr. Anderson says that 1n these cases there would be Dieldrin ‘
in the bone marrow but obv1ous1y it is not 1nterfer1ng with the productlon ;
of platelets, '

There eeems to be much +to. support Dr. AnderSOn 'S conCIUS10n
that Dieldrin is- actually in touch with the. bone marrow in the se cases
because to get to the nerve enzymes which are affected the Dieldrin is
in the blood and in it in significant quartity and thus is actually in
the vehicle, namely, the blood, by which it zeaches the bone marrew.

It seems to me also thal on this aspect of the case, the
Plaintiff's Doctor's reasoning must suffer if considered against the

general background of practical experience in relation to Dieldrin.

It has been used extensively in Australia since 1954 and
millions of gallons have been sprayed on a multitude of occupied
houses by many workmen. In addition, since 1953 a solution of 15%
Dieldrin has been available to the public and can bhe operated by un-
skilled persons. The number of persons who have been in contact with
this substance in the same sense in which Mr. and Mrs. Briggs are shown
to have been in contact must be very large, and yel no case has arisen

in which bone marrow damage due to Dieldrin has been raported,

The other condition on which the theoxry of Dr. Calov and
Dr. Sibthorpe rests is that there was adequate contact between the

and Mr.Briggs
skin of Mrs. Brlggs/and Dieldrin in this house.

I do not feel satisfied that there could have been any such
degree of contaci as would produce the disease of Purpura. In this
conviction I must have regard to the evidence of Dr. Anderson as to the
minimup quantity mequired to be absorbed into the body to cause any
kind of symptoms.
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f2en MES.qBriggsias an outdoor lady who worked a great deal in her
garden. She had domestic assistance in the house. I have coﬁéi&ered:'
the llkellhood of contagion through clothes but the more one thinks of
1t the 1ess probable it becomes' All these‘con51derat10ns,apply to

Mrs, BI‘:Lg(JSo AU

o Were.Lt not for the favt that it is reasonable to think that’
Mr. Briggs:and Mrse Briggs both suffered from exposure to oné ‘dommon ‘
toxic.ggent one would feel satisfied that Dieldrin was not the" cause of

the illnesses.. My general 1ncllnat10n is' in this direction,

It is,-however, puzzlihg that the toxic agent cannot be
identifigdy:;= It has.to be Temembeied howéver; that there are statéd
to be many gasgs.ofiPurpura, commonly:known' as Tdiopathic Purpura, =
in whigch.the agentjcannot be identdfied: albhdigh’ it must existy * This
case muPt ;emaln one, of ‘those .in, the absence of; further evidence oz
knmﬁledgélof the substance belng dealt withe..

_ Ultzmately therefore 1 am not satisfied-on the balance of .
probabllltles or at all that any of the illnesses of.Mr. and Mrs. .

Briggs were caused by Dleldrln.

In these 01rcumstances I am. not satlsfled on the balange. of
probabllltles or at all that ﬁhe Plalntlff'sﬁhouse‘was contaminated by -
the Defendants negllgently or. othezW1se. .

There must therefore be Judgment for the Defendants with*

costs to be taxed.

t- SMEFHERS J. ..




