IN THR SUPREME COURT ) - :
OF THE TEREITCRY OF ) | CORAM :  MANN, C.J.
PAYUA AND NEW GUINEA ) : S

BETWEEN:

HEVAGY HOT0

- Applicant
and
ouUl SIBX
Reapondeni .

RBASCHM.3 FOR  JUDGMENT,

This has been a loung and ﬁifficult and in many ways :;
ﬁnsatiachtory oase, It sterted as an;ppl:lc_:atic;n for the custody '
of ‘the infanb, ABERE, it being common grousd that the mpplicant

' was the Tather ‘_of the child and the husband of the respondent.’ {
In my Judgment of the 25th Aupums, 1962,‘ I de'a.l_t_wiﬂl somo of the, -
cor;flicting faotys and adjourned the cage Ej,_ng g;_g so that the
resgondent might have an opportunity to eatablish haer Zitneas to
underteke the responsibili.ties involved in the cave end custody

. of the chiid. Th.a natter eah@ on for hearing dn several subsequent
occaslons and orders wers made for access and to vary orderd
previously made, During what was to be & final hearing of the
matter I was told from the Bar table that the respordent was s
part§ %o o subsisting marriage colebrated in-n Church, and that it
would appear to follow that the child could npt be a child of the
applicant in law, and that the regpondent alone was respopsible

for the child's upbringing.

. - : 1 agked for proper evidence of the suppoaed inarriage
and on the 3rd June, 1864, an officer of the Reglstrar-General's
office produced an officlal record compyising an Index of Marriages.

Although these recorde ave by no means complete, there seems no
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doult that thay do establigh that the respondent was legally
married to one HENAO or Willlam Francis HRNANU in 1933. The
evidence identifying the parties to the marriage and apmerting

that it wag still subs:lst:lng, wa.s not chalienged sad it follows

that the respondent ia the lawful wife of HENANU., She was his

wife when she was living with the spplicant and when the ohild
was born, This raises a firm presumption thgtt_ i__tlw phild 18 the
child of the parties to this marriage and not the ohild of the -
applicant, but this is a presumption which. may bhe rebutted, and
there ig ampla evidence on both sides thet the child ig not in’

fact the®child of this ps.rticular union but iss tha ohild of the

applleant and the reapondent. So far as the g‘e_nera.l law 18
concerped this means that the child is illegit,ifhata e.nd that .
prima facle the mother alons is reaponsihle for' hsr custody

But, the problem does not finish hage.' Under. the

Child Welfare Ordinance 1881, Part IX, the'applibg.ni_:r‘is a perden .

who might ba lieble to contribute towards the ;ugpt;rfz .0f the
child and hat ap in%terest in the child's upbrinézing. N ?Ihare the
ci;:cmnstances warrant 1t, it is clear that undar its parental ; I
Jurisdiction the, Court is prepared to toke notice of tha wishes .
of the iather of an illegitinate child and will consider h.t!! .A
proposels as a matier going to the welfare of tha chi.ld. .It, does
not mean that he has any rights to assert, hut :lt'_ giosn_me_m} that .
the Court will ta.k_g all the facts into considea;a.tionj. _c:_‘.t..‘ Re A
{an infant) 1855 2 All. E.R. 202, That the pa.re:ftaii Jurisdiction
of the Court gtill. gubslists geeme well established: :ﬂge Child
Welfafe Ordinance 1056 Scotion 24, and Ako Ako _wv-AEﬂvitfa. and” ‘
a,ndther, 28yd June, 1958 (unrepor@:ed) and the,Qdeeﬁslgnd .c‘a,se -
ot Hain e Hain 1849 Q,.W.N. No. 49

it wag argued that ander’ Sectiona 4, @ a-nd."? of
the Infants Ordinance 1958, the applic&ri’c shares an equal right
and clalm wlth the respondent. This argunent involyes exten@ﬂ_.ﬁg.

tha definition of the word "pérent" to iInclude the word *Zather™,




L

The difficulty arises hers out of the use of the words " cugtomary”

and readixjg "l.:lé.hle at law" ag including‘_s. cags ﬁf posrxiblé ’
1iability under the operation of thé Child Wel fare Ordinance. ”
Thia, in my viéw, rends too grest a changé 1nt0!thel law by

unnecessary implication. "Liable at lag" gsna:;ally_ means “liable g

at common law'. YAt lew", "1n equity", and "by .lstatuto" is 8

set of commonly assoclated and contrasted phrasas. 1t 1z 4n

this mense that 1 mogt naturally read Section 4, ’4,_ :
1t vas argued thet the child ghould be regarded as

the product of a union recognized as a native customy ma.rringa.

and "marriage”. The parties belong to completely varelated mative - °

groups, The applicant ig from the Southern H!.ghlanﬁs, the Teagandeﬂt
is related to people from the Western and Eastern pa.rta of Pa;nun:
She can apparently please herself to a large exfentfﬁo which group :
ghe may choose to attach herself, but leading an urbanized 1ifs, she '
does not appear to héve made any decieive gahOice.;_. Thatever the b
poeltion may be, thore appears to.be no comnunit;r of native paople
re?_ognising any notion of customary marrisge whose customw could
extend to both psrties im this cage, Customary @es night apply

by the usual brocegs of tolerance if the family se;lttlad_dm ad a

unit within any of the groups concerned, but the_rdtj!ter‘enees 'hetwa:n .
the parties ere so gront that 1t appeers to be '§erta:1;1,;thag this =
wlill never haﬁpen. 7 A ‘_ | Y

Another kind of difficulty arises _from-th-a:_warti-";

'"marriage". The Marriage Ordimmce‘1912; of Papua am in fores at

ths time of the procecdings provides in Bsction 18 that a maryioge

celphrated as required by the Ordinance 157'1:0 be a Yogal and valid
marrioge and that no other marriage is to be valid for an V'purposqé ;..
If this g to bo teken at its face value and appiied to native .

people, 1t mighi: be talken to mean thet many native ohildren are

t¢ be regarded aa 1llsgitimate., This Orﬁipﬂnce fls not intended to

,‘d




Tegulate nats.va ouatoms but can X treat thi.s ch:ud as legitimate
by nativa custom when thu LOrdinance gives 8n equus:lve validity
to the aubaiattng statutory marr:lage? Of courae other
difftwlties would arise and queations’ of b:i.gamy and matrinonial
offsnces genarally would be difﬂcult to yesolve 1f a Mti"e
un:lon could be treated ns the equivalent of or &5 dtaplacing a
st&tutory mari-iage The Marriage Ordina.noe 1964 in Seation 86,
expressly excludes & pa.rty tea subsisting mﬂr!"-&sﬂ fron the
provision v&lidating nat!.ve marriages 80 thslt as t}ze law atends
the poait:lon ot the applicant is not like}.y to 1mprove. 1 bdve
no authority to help me here, hut the view naa-been commonly held
that the iegal comapts of mrringf-:‘ and 1egitimcy ara not present,
in and are not appropriate to native sociaty mthm a Bingle '
s.t of nat!.ve society ohildren whc are in s’.act trea.t.ad as the
children of '&:heir suppoaed parents would ha accorded the care &nd
privileges a.ppropriate to that conditi.on without rateremae to
legal ooncepts of marr!.age or legitimacy. But 1n: the present cage
gince there u.ppem’s to ba no poasihi‘iity of the parents a.dopting
the habits and customs o.f. any native comnunity, 1 can s6¢ 1o
footing upon whic.h the applicant can astabliuh hjmae}f as
occupying the rols 01 a '.father of ﬁhe child tor any purpoge. 1
think that I must trsat h:lm as the aolmowladgad na.tural tather of
the ahild. ‘who is illagitimate accarding to our statutory law, and
therefore &8s ha.ving no better prospects than when .tha cane falls
for detarmlnation under the est&bl:lshed equitablea rules o!! tha
prerogative 3urisdiotion. It followa that he is in a weaker
pogition then a true. fathér of o 1eg1ti.ma.te ehild for in a oage

of an illeg:ltima‘ta child 1t ia by no means the general rule that

/it 18 better for the child to have contaot with Both parenta.

(Sse Re G, (an 1n:€a_nt) -~ 1956 2 All E.R. 8‘78) The applicent's
cage is that he is prepared to take the child and have hex adopted

ag hip daughter into his family group where at his standard of




Tiving ahé would hpﬁé many waterial end other edventages. He
has a #txdﬁ#iqaqe and has behaved wall th;ougﬁout theas difficult
and prolongad‘§£q¢ae§1nga._ He cames from & wmore primitive group
but one whicﬁ‘;q aﬁvnﬁcing vapidly.. On the uther slde of the
question must be congidefég the desarahilg§y|of & young. illegitinate
deughter continuing to live with her mothqg‘amongbt:?riepdg;apd
relativey kﬁqu to her, She has bsen wiliing_tﬂ.qonﬁqua,In this
lite and provided that the responﬂent,?a preparad to take proper
care of her sducation eo as to quallfy her to earn an wrbanised
1ivelihood, % think that the bulance of. considarations for the
benefit ef the ch;ld.;g gtrongly ;n favour of he:‘aoutinutng in
the custody of her natural mother.‘_‘.

The reepondent haa . behaved very badly on the
question of access by the tathpr.but,qoms:lqgal Juutifigation _
for this nowfémepgeq,anq in any éage;sﬁe has mgﬁe‘feoently shown
Bome improvement. 1 dp.nnt thinﬁ that ﬁar éonductlor aharaoter
ars so bad that I ehnuld regard her ag unfit to have the caye of
the ¢hild, or as haying;ﬁorugken her in any sende. HRathe¥ the
contrary, . L

. - I think the experlence of these prquéad@ngs_m&y have
brought the parties into communication sufficieatly to enable them
to diocuss the'possibi;ity_qi some arrangemeft being made for the
benefit of the ohild, to emable the gpglicgﬁt_ﬁo see ber from time

-
to time, hut unlsss this can be dome in an amicable way betwsen the
parties, 1 think that under exiating circumstanceﬁ3it would not
help the child and might cauge great. distreas for her 11 I wBre
to méke any sort of order for accese. My conclusion tharefora 13
that the epplication must be dismizgsed and @hg‘oh;}d lggtsig the

_ctatody of the respondent.
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