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“ ... . O THE TERRITORY OF
. “ PAPUA AND NEW GUINEA

THE QUEEN -v— GELU-GAUA,

JUDGHNENT. .

MINOGUE J,
PORT MORTSBY
11/10/62 On the trial 'of the mccused GELU-GAUA
- on the 10th and 11ih October, 1962 for wilfgl murder
evidence was given by Inspector Parry of an interview
which he had with the accused and of admissions made by

him &b such interview which amounted to a olear

admission of éuilt.

) At the close of the case for the Crown, : -
¥r, Baruett, who appeared for the accused, submitted
that I should reject this confessional evidence on the
grounds-ﬁhat the confession was induced by a threat
or promise contrary to Section 58 of the Evidence and

Discovery Ordinance 1913-1957 and on the further and

major ground that in the exercise of my discretion,

eveh if the confegsion were not induced contrary o that
section, I should still rejeéﬁ it because, s0 it was
urged, Rule 3 of the Judges' Rules had not been
obeerved,

I rulod agninst My, Barnett's first submission
but upheld his second submission, partly on the ground
urged by him and vartly on the ground that the particulgr
clrcumasbances of this case called for speeial care in
adviging the acoused of his right not to ineriminate
himself. .

Evidence other than the confedsional evidence

in question cobablished that at about 11,45 in the
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morning of 15th September o man named MOTO was. wheeling
his brother XOGR on a hospital trolley along a

roadway within the Port Moresby General Hoppital at
Taurams. Por some minutes previously, znd I am unable
to dotermine.for precisely howalong, the acousad had bean
loitering in the vicinity., He fell in behind MOTO,

rah up, a2nd with & knifo which he had in his hand, stabbed
hife twico in the back, On the second blow the knife
penetrated some 8} inches through a number of vital

organs, and MWOTO died within a very short time.

IOGA's wife ADAD waes present and withessed
the fatal assault;'and there were & numbor of other
native people in the vieinity, The accused ran sway and
was intereepted ob the Hubert Murroy Highwey and upought
back to the Hospital in a private cor ovwed by a Furopean

witness named Bremner,

&% or shortly prior fo the accused's arrival
at the Hospital, a utility trucic arrived bringing
Inspector Parry and Goustables BUGUME (the drdver) and
KURUATU,  Therc vas guite a crowd prosent, incinding a
ruwher of native people, and on his arrival, Constable
BUGDME habdeuffed the accuscd. It was not made clenr
to me whether this was donc on instructions or on his

owh initilotive.

Inspector Parry ismediately ondeavourcd to
sort ouwl the confuscd sitvetion, and had arovnd him
a number of excited poople, including the witness
Bremner. The accused was apparently frighfcuned of
the people present and wes left sitting in the truck
for some short tiﬁe'in handeuffs. I have no doubt

that at this stage he wes in custody.
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Constable KURUAU geve evidence that on the
verandah Inspector Parry immedistely guestioned the
accused, and dbegan his questioning hy asking - "Did you
kill this man?" The Inspector denicd thet he had
asked any such guestion, and I'pcecpt his ﬁenial, but
I do nat fool;satisfied that at this atoge some other
Police Officor did not quostion him in some such fashion,
end that a propor werning or coution was administered
to him. It appeors to me that the accused may. well

then have been in a stote of tervor.

After‘a short imbterval, perhaps of five
minhutes, the accuged was talken to the Hospitsl Secretary'sa
Offiee'aﬁd wes guestioned by Inspector Parry in the
presance of Sub-Inspector Ramsay mnd through the
interpretation of Constable IURUAUG, The interview
was conducted on the part of the accused in Motu and on
the part of the Inspector in Pidgin, On arrival at
the office a coution was administercd, as it was on two
subaequent cceasicns. The cnubion was in the standard
form - "I wish to ask you somec gquestions. You are not

- obliged %o say enything unless yon wish to de so, a8
anything you say may be taken down ond givon ih evidcncc;
Do you understand this?" The aceuscd was a Fuyuge
ahd appeared to me to have no understanding at all of

the English language.

It was urged upon me that Consbable BUGUME
and any other Police, of whom Ipspoctor Allen wios one,
who werce present ot any time thoet morning should have
been called to testify ns to the voluntoriness of the

_‘confessiou, apnd thet I should not be satisficd on the
.Crown case that no threat cr promise by seme person in
avthority had been made. The accused gave no
cvidence nud po eroas-exanination was dlrceied to o
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promise, I do not consider it necessary for the Crown

to spocifically negative such.a threat or promise unless

in course of fthe trial circumstences appear which suggest . ;;

that the confession has beon improperly induced. 'I'was -
sotlsfied on the cvidence that there hed beon no such . ', - .-

threat. or promise,

Howevor, ‘the remaining submissicn caused me
much grdater concern.  Recomstructing the scene as_‘
begt I can from the cvidence, the impression loft inmy -
mind im that the aooused s quite elearly undor ‘the
control of persens in awthority. He was frightened of’
whnt wog to heppen to him, Hg was not initially
cautionod on first being questioned on- the wverandah, ahd-;
elthough, on bolng taken into the office, he wos .
cauticned ia what'may be regarded as the proper form, I
do not think that it would really be brought home to hié
mwind that he was not obliged $0 answer any questions '

asked of him.

Although the Judges' Ruleg do not form part of . -
the lew of the Terrifory (see R, v, Smith 97 G.L.H.‘ido
at pp. 109 and 130), yet from whot was aoid both in that
caso and in R, v. McDermott 76 C.L.R. 501, they moy be

teken inbo account by theo trial Judge in the erercise-of
his dmsorotlon whcthcr or rot to aduit confesslonal
cvidencc. As Dlxon J. (as ho bhan waa) sald in

R. v, BcDermott ot p. 515 - ese 8 juldge nt the trinl

should exclude confessicnnl stotemonts if in all the
circumstabces he thinlks that they have boen improperiy
procufed by officors of'pclice, even3although he doeb
not consider thet the strict.rules of low Wy, compon law

and siatutory, ;EQuiré the rojeobion of the ovidence, " .
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I was further sotisficd, not only that scetion
é& hed not been infringed, but that ot common law the
confession should he regoarded os veluntary, Howevor,
feeling as I do that in the casc of a primitive ani
uncduented person as this accusced was particulor earc
should be exercisod to meke him fully aware of his right
to romain silent, I was not smtiafied that such care was
taﬁcn in this easc and in that secnse only the confession
was improperly procured, I do not read the.word
"improperly” as necessarily meaning ony deliberote or
intoentionnl impiopriety end I was satisficd that there
wag ne such impropriety used or cxercised by any of the
police officers concorned. I am not to bo takon as
laying down any rulc of general application; onch cose
mst dopend upon its own circumstances, elthough gonerally
for myself I would rcgard it as nccessary that the police
officer conduching an interrogation of such peoplc as was
the accused showld go to some pains to advise him of hia
right. A nore litoral translation of the wording of the
English form of eoubion would not scom to me to ve cnough,
In the particular ecircumstances of this case I did Tfeel
that the accused was o person in custody who wos _
qucationed without a proper caution having beon adwministored,
and accordingly, in the cxcroise'of_my discrotion, I

rejectod this confesgional ovidence,
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