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one of his unvashed feet \ms 1dentified by the mative
. . police as blood from the v.,ctima s 0T this slender
clue is the subjact of so much cenilict of evidence

SN ag to be worthless, There was sure ?uionglisation,'-
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and & lot of close acrutiny and checking of KURUMP'o

movements, Tut his exp].anationﬂ appesr to have

Batisfi.ed Father Robin at the time , and ghere the matter

gtood, without eny yeal evidenee of what happened.

Inspector Honisett had gone out to the scend

of the crime in November, 1961 apd had glven orders

- I the house. 1.n u’nich the woman nad been mardeyed to D

renonstruoted to identical plan, apd shortly before the

trs.a.'!., took aoma pho‘bographs. Mp, Honisett's photographs

pnd mlanatio_na wore most helpful and gave a very clear

- pi.cl:ura of the scene of the crime.

In nnrch, 1962 inquiriec were ravived and
Bu.parintendont Mclaught went to Bimbai with InspectoT
. Wood. . Bome furtheT information vas gleancd aud as a
remlt statements wera. obtaiped from NUBEN and BANJI.
m subatanae 01' the Gro\m cage sgainst these two
qecused is to be found in these st,atements. 1 have now
o datamlna vhether they enouw:d be admitted in gvidence.

The evidenne given by ¥r. MeNaught is not
contested, He producad.recom._s of hi® cox}vex-sationa
and was in the best position to be accurate and to fix
the datés upon wiidh mterviws took place.

The dafence rel:l.es 4p the firat placs on the
fallure of the Crown tase to sxcinde the possibility of
improper influences being prought to bear OB the aem..setl
whilat they yere outslde tne range ol #r. McHaughtts
observation. Thie of course does mnob impute any
impropriety in Mr. Mciiaught; and spart from dne patter, '
nope of the witpesses called was challenged 85 Lo any
comlnet of an 4mproper nature. This ppiges the queation
of orms of proof. 1 heve, in other capes, applied t;ha
general Tule that the opus is on the Grown in all matters

other than ingsanity, once the lssue 18 ¢airdy ralsed.
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1 have also baen referred to the recent decision of
Ollerenshav J. in Regina v, TOROMAN. It 15 not clear
whather the dagree of proof required was argued im that
asse, but the learned Judgs applied the general rule,
Ahd, I think, correctly.

: L. -I do not think that the expression nprove
afrmtnely" aither in statutory provisioms or in .
f:-':!udmnt'.a‘. hag eny bgaring onr'hhe degree of proof required.
) I€ shous naﬁal;y the girection in which e f:act-must be
eat&blishad %o mtaver daegree of proof may be appiopriate,.
g It 'ﬁmt Q pfoveﬂ, affirmatively and positively as a fact
thpt a atatetpnt :La voluntery. An absence of evidence ia
P enough, nob 1 evidence to exclude infinences vhich
ﬁlght s\ugast themmaives. In a sense the negative must

, § . atrimt:l.vax.y proved, that there were no influences
& " bf any kind, apd that the statement wes in truth end fact
| vojuntary.

i . The only matter pu%, ih 1591.1e as tu admlgsibility
' by the defernce was covered Ly the ovicence of tre
interpreter (08, and related to e warning glven to WUBEN
to the effect that nov that very important officers had
coms from Madang, he must tell them the trath 1f he killed
the woman., It was quggjéstad'tha:t' ¥UBEH in turmn
influenced BANII . fo ﬁake fd.g statement,
OB was. I‘Bt;i‘lél‘ don‘m'a.er-i- in some parte of his
: evidence, ard a5 an uneduceted man, shawed littla
; - understanding of what he'd_esc.rj_.hed; Moreover, his
‘ - evidence,. being unrecorded, was affected by lapse of time.
. Haveftheleas, he poaitively agserted that bafore NUBEN
wag teken :l.ﬁ to Buperintendent ﬁcﬂauéht,__he wag repesatedly
asked whother he had killed the women, ond repeatsdly
denied it, pefore he changed his mind and adwitted it,

Y whareupon he was taken befﬁ:q guperintendent Yclaught, who
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took his statemont,  Others prosont at this tine gave
conflicting evidence of whet tcok place, or failed to

remcmber details.

It appears from Mr. Mclaught's evidence that
some at least of what GUS wes trylng to describe,
consisted of imperfectly remembered eveats on other
occasions, and GUS appeared possibly to have failed to
grasp tho difference between a caution and an affirmation.
However this may be, it does sppeer $0 me that the Crown
cvidence on fthis point is not satisfactory and would not
lead me to an affirmative conclusion that NUBEN's statenent
when made was voluntory. If no distinct issue had been
raiged, Mr-. McNaught's ovidence would havc beer ample to
egtoblish voluntariness, but this specific issue was

clenrly raised in GUS's evidence and cross-examination,

In BANJI's ocasc the smme argument arises, bub
possibly with loss force, for NUBEN aoppeoars to have beelg
the persuasive force and not the police party. Moreover,
BANJI, having previously deniled the crime, before

‘Mr'. McNaught, at least understoed that he was free to do so,

In BANJI's case the stronger ground is that the
statoement should bo rejceted ag a matter of discrotion:

What I say obouwt BANJI here applies equally to NUBEN,

The two men were brought intc Simbal by police
constables for questioning. That thoy would have beeh
rceeaptured hed 'they tricd to escope is demonstrated by the
fact that BANJI did try to escape, and bit the policomen's !
hand to get cway from him, but was rccaptured. This wes
at a stage when Suporintendent McNaught said thot BANS I
wag free to go when hotploased, ond had not boeon chorged,

arrosted or gquestioued,

Later when BSNJT wes closely cnd rother vigorously

interrognted in thoe prescnce of NUBEN, he deniod thot he

T




-‘-_\ms' involved, and gave a regsonable explapation of why

HUERN, who was charged with the criume, wanted @ to
.. gat BANJI -to confess and accomﬁany NUPEN to Madang.

l Thnt night, the Thursday after the murder,

o BAHJI, who wat "freed and NUBEN, wbo was under arrest,
Elil.ipt together under police escort. In the morning BANWI,
-_-...wpihnﬂ.r 'pdrl?moﬂ by NUBEN, gave a statement to
e J!B!duht vithout much prompting. The statement and
e .tlja rlthnqumt tmantration show many signs of fabrioatinu
.md Wlﬂﬂ- w.tu mm. Some points, such as the
7:' o "ﬁbﬂﬁoﬁiﬁ‘d&éiﬁap by the bodles before the murder, strongly
" saggest muat.selthe BAMI ror NUBEN sew them, Wb thet
_::‘.mﬂz '!N' t,hg a.'n:or the fire‘vhich was the case) and that
m ‘l’ﬂ! ‘i‘olyihz on what others had told him. '
: .' AT o ;lis uho:Le mannsr was different’ from MUBEN's.
';ie- s mly and appa.rantly umrillm awnds unco-operative
v.tth the police.
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L The. tizole astory . left Mo with a strong impression
thl'h tvo m me “not involved in this crime, and certalnly
U nse m and BANJI together. Three theories iave, in
i, Q!ﬁlct, bean puasnted to the Court to expln.i.n how each

. ) 'Tx&.”.' ﬂ;med bm 1.nto the picture, b.lt on the svidsnee evallable
i . X think 'tho 16“1‘. probuble ip that cuncerning BANJI.
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In aach case the statements were obta—i—mﬂ by
'sea.réhieﬂ:g 'qué’sﬁion;s, and ag soon as & direct ‘ad:ﬁitii:aibn- was
obtaized, a ';'athai" perfunctory varning was 'g'ivgﬁ, and the
questioning contimad. : .

[T

The questioning procesded .’m 1 mnner whith wonld
glve a vary strong impreasion that e Conrt was in ssasion,
80 that the sccused would have no 'ides thatithey hai any.
maang of pz-ouction, unlass the true nature of the
proceedings vas carefully explained st the outsef.

Mr. McNapght said that they would not have undarsteed a
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* the detention of ap aconsed person as an ocnﬁn& ;
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warning Af given at the commencement of the interview.
Fhis only means that in those clrcumstances, 1o -
interrogation can fairly proceed, Lor the suspect iz not _
capable of understanding his rights, and has no fres cholce.

It is usually fair to give a mn:l.ng ‘ayan 1f not.
strictly necessary, but in the cese of a person in sustody,
even & warning does not jJustify interrogation,

Cases decided elsewhere dvaw a digstinction between
B person who is merely suspset and a person cherged and
arrested, for the purposes of 1ﬁterrogation. mnu is
important, for a suspact 18 taken as undaratandtng thet he
is free to go and refuse to answer. It is vhen mrud
and arrested that his posltion meeds furthay nrobucbﬂ.m..
It 1s different in the Territory whers, in Ip!.tc of m.‘nions
rejection of statoments so obtained, the practice lppl!ellﬂ'r
persists of brin,ging witnesses, suspsets -na othul, JM
the convenlence of investigating ori‘iceru, _ta mmmrs
and interrogating them antil a confession- il MI-‘IM«-
Theae people ara undoubtedly in police ouitadi, gﬂeﬂ.‘. - "-"-.’
11legally, and 1t does uot alter the poli ; 4

question whether & statement apparently
in these circumstances can be accepted n:‘iﬂ

L },' I
my opinien & clear breach of the Judsm mﬂl‘io;.

from him eviderce by admission 18 trented ag
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upon questions or au attempt to break down or gualify the
effect of an accused revoonis ctatement so far as it maey
be exculpatory. The praotice of exciuding statements uo'
oBtained is supported by the Court of Criminal Appeil in
England, which will quash convictions vhere svidence hasp
bean received wnlch in the opinion of that Court hap been
obtained improperly, that is, in some such manner.t
.- It 1a not a queation of anyone ill-ireating the
accused. If a statement is obteined in this way the Coart
ought, in fairness to the accused, reject it as a hatter
of discretion, even if, in the warrower sense, it was e
fvoluntarily.,® -

Thers are in BANJI's case, clear brnabhfnfot- ‘
Judges! Bules 3, 7 and 8, ﬁ ' f

For the reascna stated X exolude the atetements
in question from the evidence. - - g

VERDICT: Not Gﬁilt}”égch,aecussc.







