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TN THE MATTER-of the HNative .-
Adriiiistration Ordinance 1921= 19)1, _

-2y G

I THE MATTER of an Appeal from the '“ =.fT?

o TUaurt of Wative Af‘uirs - 1f:rﬁ
BEIWEER - JOHN TEOSIN  Appellant |

-and—

TOHLAN ~ Respondeént.

C.de ¢ This is an hgjéal against tThe conv1ct10n of the _ g
bowellant bty the Court of Hative A7fairs atb Sohwno, pon a .
churge of escaning Iivon custody while under legal arvest, §

The mrownd of anncal is that the verdict was ‘
nnresgonable and coonot be sunnorted having regard to the ;
evidence, ?;

The ovidence shows that Teosin, upon the oeccasion.
in gquestion, wes walldng in front of o large number of native .
e ant Wollen and éhildren, who come o meatb _he force of--. - 'E

Police Officers und n.tive police who hod faken up a positiowm. -
av- Hahalis, the .1l-ce where the anwellant and most ¢of the e
other natives woroe 1iving.

The apdcllont come up and addressed the of flcer in
chorse of ing "I em very happy to sece Jou‘

all'. The wolice olf¥icer 91d the Appellant that he was %o’
be arrested ans Lrow bt before the Court for nonwpéymentgof:t
tax, =and asked the Apvellent o tell the women and children. ...
%o go back lo fheir vill lage. The Anvcllent appafenﬁly cqma.;

wlicd with thls reguest and tolé the women and children to

go houd, ond told theo men who had not peid their tax, o come
to the Trout, wresuncbly so thot they could be arrested by,
the wolice. The officer in chorge of the police then formal

gaellent, It avpesrs quite cleerly from all

the evidence, thot mp to shis stage, tThe Appelis nt‘s conduct
was entirely sescetul and that he showod ne #len of wantlng
to avoid arwost. In foct, cccording to the eévidence of
Senior Inssector Burng, he seld oo garﬁ.of the explanatioh.
waich he won Luled o imale to his own prople -~ M"IT a Judge”
can hoor vhih woe acve o say end he will decide whether we
are in tho wiahh or 10 wo aro in the wrong'. It.is‘cleér
that ot this stans AT Aoellint woo uropared o go to @our$
wivh the wolics, with The othew poople who were to be tried
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St BWid Ciins oF. tine, the lurge number of women:
who vicrc in thuo ovowd of netives, coae forward and surrounded
thoe A?gxllsnt aald Senilor Inspector Burﬂs; and cexried off _
the Awacllont bedily, so that he waa guickly lost in the crowd.

O

Some of the womon vore cormving omell infants, and one of them
bobry asoingt 1, Burns, so that

e

i ::‘['

il Fhat the child wouléd be sufPocated.
Inoweotor Burns to retreat o short dis-

“oothe baby and by the time he was able

o Tacovey hioc positieon, toere was no slign of the Aﬁbel]gnt.
Tho evidencoe no fov iz suhatontially supported by
211 the wibnesses ¢.liled on beholf of the Informant. There .

wog no oevidones whal

2w llont wos subsoguently released

2 any cortienlor o or that ho was free To surrendoer himself..
intoe. the custody of %.¢ Police. Therc is no ovidence shOW1ng

what gteps, 12 anyw, thoe solice took 1o reaunc custody ove

the Auseldlont.
it dav atter thesc incidents, a

etter wos mont to She Dintrict Comalssnoner, Mr. Gowe. Mr,

Gow woceived ere aotier on the 8th Februarwy, and recognized

Cl"

writian oo othet of vae Avoellint,  The lebter wag in

1e i
effcct on aooenld o che Ddobricet Comvdosionery 4o explain whal
azd hoow modac o on ond that nony iajuries had been
o Bhe aative poonle. M. Gow, in response to this

Louwt whirTy notives who were Ynown to

davo TF

hin to bro labedic Yelfore Growp. Amongst them

WG Toe ‘;;ui on fe saoks To these noatives for approximately -

N

tTonor ol Pr. Gow's odvice was that the

only ar rroblon was for the poople to surrender.

0 tou Pulico o o Bsohono bo abtvond the Court ond that

“

couks only he accdlt with by the proper legal pro-

coivre.  Thero 110 L“HVL“' sbion abont outsvan@1n° charges

nor did Hr, Gow refer to the fact that

'L\T
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‘fevertuciess Mr, Gow said-

.o Y
T T s wree o e ot ey e
Lope nlant VD Mol G300 a1,

wan coruaeln Bhe Appeilant wos not under eny form of

[ ;.:31

foah limaseld suve evidence wpon the hearing

e,

B 5 T U -
CoBs 21 ohe Youry 0

Hetive 43fcirs. His cvidence shows

R
iR
&g desd ol condlies bet

waen his own position and ﬁhat,of
She heod-men oo the Yelinpe Association cnd indicabes the
existance or o ;ndd Dol nf.conﬁusion in the mind of the o
co trhs velotion whiny which existed between
Lo Zosiovy snd 1vs V;rious lecdors and the




-real avthority on hehali ot the Societj. Eh&a w
. %he orly evidenoce on this p01nt and 1t seemﬂ
*fﬁgmprobable.

it ”way or mhe other to show whether - ho Appellaht wa
© e surrender hlmsel¢ to The Poliee, uﬂtil at an;

resbraint.

A* he staﬂe of the -trial when'Mr1'
*’@Vldence, thisg. point wsy not: have uppeareﬁ #k
Amwortance, but ag this eVLd@Hce'StandB,

.ff'ih~the lighﬁ of social-eonditioﬁslaffeg$i

- satlsfy ‘the
' any casc it
heard‘,- that “tho po:mt is not now vital.,

S There was . no- ov1dence which wouldmswp:

=3 that the Appollan wWos ln any way‘responsmble fo

i no bagis 6 fact upon which the appellant eo?“

, ROL the offence charged, _ Sl :
e - To sustain the conv1ct10n, Couns‘
© presented & most interssting qrgument %9 4
‘escape from custody is e cohb 1nui_c-oire:g

. ahs ence ;ro pollc custody, afﬁerlho rebaiﬁéd £

0f course on the ev1dence as itw
A)pellant was under dubv

Commmon - Low deiBH‘ﬁjOﬂS-lOl terma
b;eaklng“ and "Regeue™,

Wit h refereﬁ
ig stated as o veneral‘nrinciﬁlé that a11=pers

escape which was e miademeanoﬁr;




‘| .4." “ ..‘ ;

“f:'ffqm-custquiBéfd§ei£héy“;"
.- of detention, are gﬁiify
s a lesser offence with
in the cireumstances of uhe ~casey; he would be guilty ;
inore serioua offence of prison breaking, etcept aha :

from this generdl gtatoment of the obllga$1on ta sﬁbmi. _
due processes of the law, I aminvited to infer ﬁhﬁi Bprd

s cuilty of escape if; when he is in a posifion Gf.fr4“ﬁom

pfison breakln Wthh 1mﬂlv 2 notlon of obllgati@‘
'part of the prlsonur not to break out .of his l&ﬂf“

of escape)o, . : '

- The curious casc of Alfred George HindBZ
143, relates. to. a person who wag servxng = sent
years preventive detention and escapea from pr'

Pprisons
vuubhorlblOG, the accused put up tbe argumﬁ

revolver and o&uued consliderable 1n3ur1es. The n‘




5.

e mt

That arose: Was wh Thvr t*e"ufre”% of the accused for escape, -

"ﬁwiﬁhbut'a'warr&ﬂ», was iegal, or not, for if his arrest were
illegal he would nave the rignt to defond himself from i%.
Upon the trial Judze's direction, the accused was found'guilty,
the jury having found that ke had uged excessive foree in
avoiding the illegal arrest. The substantial gquestion which

fedl for consideration upon the Crown casc regerved, woas
“whether the arvest was legal or not, for 1f it were not, it
would constitute an sssoult against the accused who would be
Centitled to defend hlmself, and the further question would
then erise, whethoer the viclence used was excessive.. The con- - .- ..
clusion of The Couyt vian that the arrest was lawful eand that co L k
%herefore.thc'accusod nad no right to defend himself and the
‘qu°8tian of the force used by him was immaterial. 4 disbtinction X
ig drawn betwoen coses of prlson_breach and eagcape and it waé A
'pOInde out, particularly bj‘Fostdr'J. at Fage 2316, that’ the T
offence of prison breach, which w¥q.n0t the offence ckarged = - ..
in this case would arobﬂlly thC boen coupleted upon the p rlsoner
aerging frowm the gael, so- bhui ut a later stage, althouﬁh he
had committed felony, he would not_b any longer in the act of

commdtting it and FOuLLr_J -ﬁheq:clte tho same uaasage from

Sergeant Bowtins as. 1o 'ﬁxfcrrod to in Russoll on Crime at
page 359, Frow this vhe conclu81on is drawn that in the case
of an escape which doe ,inoﬁ anOlVL any breaking of prison to

e

complete the o’fence, the ﬁrocems of escepe consists of ‘the ‘“hﬁ
¢vesion of regiraint or .uatodv 1&30nbd by the law. It amount s 5
in other words to a Howl GO undergo imprigonment or an cvasion
‘orc %o be rcparded ag a continulng

of its infliction 1y, it 18 ther_

offence and that tao ﬁuLSOﬂ ig Lontlﬁuallj committing offence ‘ag’”
lonz &8 he avolls tho pens 1tj 0¢ his . sentence. -

o Thiz is perhops: pduhln fthb element of responszblllty
to coﬁgly with-a duty so ouLdlv to “the procesges ‘of the law at. = o
it highest bub it must bc'rcmgqbored that the question involved -
in the cose was ﬂhubLCf? tnc o cnce charged being a mwgdemeanoun

I

the accusted waes 311l in Blic, QLOCGSU of comnitting it so as to s
ustify his avrost wltaoub-wgrrant, In the judgment of Windéyer~f

J. wt pages 165-197 a?pearS“dh‘analySis of the offence of esbapelﬁ
demonsbrating that the accused in that case was properly arrosted

without o warrant, under the provisions of a statute éuthorizihg

goch an orrest whilst the person lS in the aot of commlttlnﬂ or.

limmediztely alter hoving coamitbod un offonce punishable under

the act.  The znaloyy  siven te the theft of goods constitutingf

L
a coublunuwing oZfevice in caacs wheore the asportation of. the

]

goouds wakes nlocc over o considerable distance.




-illuStTdbO the cose of the theft of o box at waord dnd the

" gonduct involved in the commisslon of Hthe ofrence wag stlllu~

6.

In G11LL15% v T**lor thore cited, Cockburn 0 J.

box being put in a rallway oarrluge. Although the offence
of stealing is complete as soon a3 the Jjourney commenced; S0,
that the thief cowld prozerly have been arrested at Oxford,
gtill the proceos of asportotion continued rizht throughout
the journey and the thief could as properly have been arrested
at Reading, for in low and in fact he would have been there
found committing the offence olearceny.

I Fhink thet tho principle revealed here is clear.

- bsportation is the essenticl dlement of theft, and is not a

thing whlch must ocour 1nstmntaneouulv. The Asportation may

.comprise 5 journey of any @1“§&n00 and so long as this essential 51
element of #he crime continued, the commiassion of the crime as a‘“-
whole was still taking pluce, or in other words the criminal

" continwing. Nevertheles s the conduct nerformed wp to the time

of the arrest of such ﬂ‘person at Oxford, would have bech
sufficient to constitute: an'a8uortat10n, because although the
goods had only been carrisd Jgru;of the distance involved,

they had alrcady been. cL  i of the posseselon and control

of the owner. There 1v'no Guggestlon in Griffith v Taylor that

the procesges of theft Wo. lo;_wftcr the train journey wasg: com-
pleted,,contlneu so long as the. thle¢ withheld the goods from
thelr true owner, slthouph: a levﬂl otligation might well be

asserted fo oblige hin to{

toro_them at any tlmo,

The nuestlon 1_

charged, wore still Con5[7": 50+

'omnlctﬁng ﬁhe ofience.
n”ideratlons in Rvan‘s case,
Jccf, A'haﬂﬁ Wlndeyer 'd. carried the
prineiple oo far. He: pcahs of tﬁofoffence having been com~
mitted as soon as nno-aeraon esoaglnb gets outslde the gaol
gates, but he goss on to d&d that thc offence of escape 18 a

the person concerned wnd vt
In adglylag theg

I think with verxrg°e¢t c

continuing offence as long e ag ﬁhe pergon escaping is keeping

ous of iuprisonment . It'suegsfto,mc ‘that the true snalogy

with Griffithe' casc, is tha%7thc'§er30n'BSCaping from prison
may be punished as soon ag ho O‘e*us outiade the craol gates,
beceuse abt that stane the lﬂ”rOﬂlen bs of the offcence are comple#e

and he has in fact e“cuvvd. If he continues to travel away frpm;
the gaol, the act by which he escapes also centiﬁues, and in that

sense he is atill committing the.oufence: tThat is, commitiing .
an act which is an ingredient of the offence, so long ag that-
Journey contjnuuu, regardlese of how far he goes.




~ he was not, becausw tnct:’

T

£t the endvof ¥hot journey the fact that the max -

gludes hig pursuers would not in my view support a charge of .

gscape. Hig conduet is nov related to his purpose in leaving

Jthe gaol. Tt ig relsted now to a new purpose of avoiding.

recapbure which nay or may not involve him in other offences.
A New Zeoland cuse Hex v Keane 1921 W.7%.L.R. 581
gppears o ne Lo exnress the t}ue position wmore accurately.
There a privgoner walked awery from the guarry in which he was
working, and ot o ilater 3tage ﬁeﬁ another nan and exchanged
clothes with him. Tro obhap aan was charged with assisting

him ir gscaping or sutensting Fo eocape Irom lawful custody, . and

the ¢ueostion was whather 2t the time when- the clothes were:
exchanged the Hrisoner was stil“'in'tho-process of escaping, -
Tho Court.uuwnxmoublv came %o, the conclusion that’

1nvolvcd in escaping from

LhL PTluOﬂOr had regwlned hlﬂ
850 lﬁVOlVOd no morc than
'iilcer in whose custody
s ry in that  case, to

custody was complutvd as e
libverty, This in mnc

getting hinge il Ulu
he was ugpusﬁu bO bb
determine over- whwt o

might coatlnuu'_

Iin 1<_ea‘ L
go% bhinsgelf out o 5]
lurgei and at uhcf '
i.irom his custody., He - %

wag onga [od inz urovcnt himself from -E

being recognis ed o . .;

T %hink ble to these cases._E_ o

is clear andifbé .iygh'ﬁy Goclkburn Gode - .

in Grigiths v.q” 2 L }

bate of the law, it is :

not 0 : 1ﬁ the present appeal =~ &
Was continuin5 tQ.9£ . bhat he was engaged -on

;,Q;‘Lhe_custodj of the
”?résgmably, when the .
h;fh¥s journey was com- e
‘nappened after then whether -
tho pollc or. an avoidance of
recaplure, would nob: c~nd1tubd-3ari of-the offence of egcaping.
I OJLnlOH, it iE not. correct in law to imply some
further act of wscune bay od on « dubj te £o vack and surrender

any Jjourncy degi

police officer who 'k

women who corried i

nleted, as was his lefet

it constituted on:evis vion

himself into the cusbody of the UOllCG- For onc thing, such. a *
congtructive emcane wonld not be from lawful gustody which by
this time hod toroinsted by the act of rescue. In addition 1t

i

seens o me that the oot of escape cannot be congitubted by mere
failure to,coryy out =0ae auwty, oven if it can be established to-
be a duty in specific tioas, To seek oub ond Tind the police.
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: "~ For. these reasons, it appears to me that the . :
: ‘evidence fails to show eny conduct on the nart of the Appel- .
) lant or for which he could be shown to be responsible, which . - E

would constitubte the offunce charged. ' s

‘ 7 . © The appeal must'be’éllgwéd,.the conviction guashed

ard the senbtence sot

§
T




