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’ The accusged was a cousin of the deceased. They
| _ .
e grew up together and within their own soclety were to all

inteds and purposes, brothers.
Soeially, as a matter of prestige, they were in

the same class, not of any speoial standing or wealth but not

to bo despiseds
Between the two there had been a long history of

eonflict, and the evidence lndicates that the deceased was the
aggressor. It is a firﬁ practice, in case of conflicts within
the c¢lan, for the people themselves to avold flghting and to
gottle the dispute amleably between themselves. Zhe evidence
gave some examples of how the ombarrassment of "Loss of face"

is avoided. The importance of uniby within the clan is such

2 that the gsettlement of a dispute is fvequenitly a compromise, in

; vhich the rival claimants gshare the property in questlon or

| divide 1t equally, or in which presents or compensatlon of equal
value are exchanged 8o that nobody need assume the role of losen, :

| and prestige is maintalned.

The obvlous weakness of this system ls that a party

1

who does not truly place the communlty interest uwppermost is
able to take advantage of his clansmen by making false claimsy
in the expectation of at least galning e half shave of what is

involveds
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The decensed, TEKAL or YEKIAGARI, made an accusabtion
againgt the accused gome years agoe to the effect that acocused
had had sexual intercourse with TEKAL's wife. Both accused and
TEKALYE wife denied 1t, and acensed appeared to be quite genuine
in his asgerbion that it was o false claim. It is not quite
clear whet machinery was employed to sebtle the dispute, btut it
appears that TEKAI enlisted the aid of YANGO; an interpreter |
atationed at Iumis, and that both these men made the aecusaﬁion'
againat accused snd told bim that they would have him token to.
Wapenamands and charged with the offence,

With the ald of two other clansmen socused secured
two pigs which he gave to YTEKAL as compensation. He hoped that
one would be eeturned to him, following the clan pattern of
saving face by making concessions to fellow clansmen. There are
“Moga" ceremonles which are recognized peeagions for seytlemant
of sutstanding debts of this and other kinds, butb during &
succession of such ceremonies no plg was returned to accused.
Tnatead TEKAL gave one pig to YANGO the interpreter who had
helped to make the accusatlion.

Agcording to accusedy 1t wag nt this time that TEKAL
was told by YANGO that he was %o be appointed Tultule Some
pime later IEKAL was so appolinted and at a later stage Vecaume
Iulual,

There is a strong suggestion that TEKAT obialned hisg
official appointment on YANGO's dishonest recommendatlon
possibly as an episode connected with their false sccusatlon
against the accuseds At any rate; this is how it appeared to
ncoused, Amongst the native peopley TEKAL hore the reputaﬁionj
of 2 man who did not carry out his official duties properly,
and at least in some quarters had a reputation for dishonestly

using his very considerable official power and infivence to his

own ends,
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After becoming a Lulualy and whilst aceuéed was
still hoping for the return of a pig, TERAI told other people
that he had won his dlspute with accused vhen he was just
another clan member, bub now that he wns a luluael nobody eould
touch him. | ‘

The aaeused was subjected to considevable shome
within his elon over this end, although he was prepared to |
support the clan by compromising dlsputes, had the feeling that
in any cenf11e£ with TEKAT he would lese the decision, becausé:'
TEKAT would not compyomise and kept asserting faise7ﬁlaiﬁs, and
neing official powers to pain his ends,

Thus the pnsition stood at the time of the lest

eonfllet, |

secuged had used a plot of land for gardening and on
1% had planbted several pandanus trees of & kind known as
"Maritoa'. These trees bear frult which are highly prized, and
the tres belng of a permanent character, 1s regarded as
belonging to who mever plants it, regardless of ovnership of
the land.

When hig nther crops had finished and the other
pandanme trems had fallen; one iree remalned, and was bearing
frulte Accused propped up & branch bearing a very large foult
to support its welght, and tended the land at the foot of the
troo. TERAL, apparently perceiving thisy purported to start a
garden on this land;, and removed the prop supporting the frult
put there by accused and veploced 1t with his ovns Thisy of
goursSes Wes an unmistakoble eloim to ownership.

Whon acouged sayw whnt had been done he removed ,
qEcATys prop and went off to find Tultul LAMOA, to setile the
dispute, As he went off tho pandenpus tree broke under the
weight of the fault,; which mint have dlsappolnted ths acoused

greatly.
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Ascused found LAMOA And gpoke to hime. He appavently
pgreed to help settle the dispute. Called as a witness, LAMOA

goid that the garvden and the tree belonged %o accused. He sald
that he thought that IERKAL did not do his offieial work propexly
and accepted bribes. He would have given the declslon in favour
of accusede LAMOA was a crown wlbtness and his eredit was not
challenged, nor his evidence conbradicted,

Whon acoused was returning from his interview with
LAMOA, ha saw TEEAL whoy instoad of stopplng wenﬁrétraight on, and
consulted the policeman stationed at Ivmis. There was some delay -
dhilet accused awaited LAMOA's arrival, and in the meantime
TEKAT vetuvned from his visit to the policeman and the two
parbies met.

Accused protested against TEKAL taking the matter to
the pollce and sald that they should settle the matter between
themselves. ' ‘

TEKTAGARL answered, "Brother, you may feel you have a
way of winnlng this dispube, but this afterncon we will go up to
spe the policeman, and I will lead you away with a rope on your
wrist.!

It appears that each party was at this stage trying
$o outmonosuvre the other, TEKAI's answer was characieristic,
for he had & reputation for belng overbearing and antagonistic,
and with some show of official support which accused dare nob
deny, it became a race to see whether TEEAL eould get accused
into police custody before clan support arrived for accused with
fachs that TEKAI could not refute. Accused no doubi felt himselfé
in a position in which, wlthout clan supports he would be the

]

loser agbine :
TEKAT ovdered accused to go with him o the policeman

and TEKAI went firsty showlng sighs of hashe, Accused followed
bt looked back in the hope of sesing a clansmon Tultul arrive,
and TEKAI showing much lmpatience, pushed accused to make him

24
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_ Accunsad gave evidence of much conversatlion taking
fhee at this point but it is olear that much of this ls based
on his own thoughts and his appreclation nf TERAI's postures
and actions rather than on whaty It énythingg vas actnelly said.

At some stage at about this time aconsed appears to
have offered to share the disputed Ifruit with TEKAT, tut
TEKAL refused to release him.

When TEKAT pushed accused he tried to get acoused to

go Tirst, but after some protest from accusedy he went on first

alloving accused to follow. As TEEAT resumed his Journey and

was turning %o go on ahead, accused struck him forcibly on the
neck with his bush knife, inflieting what was probably a fatal
blowe ‘I'EKAI fell to the ground whereupon accused dellvered

snother ﬁnd vary powerful blow to his heck, almost severing lb.

According to accused, he had no idea of attdeling
TEKAT until TERAI pushad him. Accused protested agelnst being
treated llke a stranger, and resented the haste to get to the
police hefore the Tultul could arrive.

Tt wes the frustration of belng ontmanosuvreed ln thig
way by the misuse of TEKAI's officlal position and powers and
TERAL's abttompt to get him to go in front that gave accused the |
idea of attoeking him. When he realized that he would have %o
go to gaol in any event for killing TEKAL, ke delivered the
second and harder blow, although he says that TEKAT was then dead
alrendy. He then went and gave himself up to the policeman.

The view that accused was trying to get out of golng
to Court on a legitimate dispute, by enlisting clan support
against TEKAL 18 not tenable, for in this area of froquent land
digputes, the people are officially encouraged to settle clan
quarrels within the olang without going to Court. Thasy aceused
wag in fect carrying out not only clan traditiony but also what

amounted to offieint instructions whlich he would regard os

PLOpers g
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From hisg previous expeoyience of the aﬁ@ugeﬁ using an
official interpreter, whose de facto povers would be great, Lo
gain his ends by threat of Court action, and from TEKAI's
present assertion of official authority, and his statement that
aeceusod would be token into police custody (after TEKAL had Dbeen
to see the policeman) the accused would have galned a clear
ploture that he was notb gelng to be dealt with according to law,

. & right, but by a fraudulent and dishonest dovice, against Whiéh

ke would be poverless, He would have no reapon to suppose thab

" the clan eould help him once TERAL gobt police authority to'aééést

ageused and take him to Wopenamandd.

The accused velies on the pushing as provmcaﬁion. 
Undex Seetion 304, the provocation must be sudden. The reoal cause
of this atiack accumulated over a long peried of time. The
pushing gave accused the ldeay but this on 1ts owm, would be
dlsproportlonate to the provocation (Reg. ve HAMO). Hevertheless,
I think that the push must be considered, as one of many
incidentsy, but as the incldent most likely to satisfy the test’
of suddenness under Section 30%, against the whole bhackground
of events and experiences which would affect lis provocative
character, when applied to a reasonable natlve of this soglal
climate, in the same pogltion as accuseds

The Teal characier of this push, in the
elveumatances was that 1t was meant bo hustle the accused alongy
to get him out of range of clan helpy and to assert a domini.on
over the accused contrary to clan behoviour and in rejection of
any obligation to accuseds:

Subjection to such treatment, by a virtual hrothens, -
falgely and in abuse of official pover would have a great affect
on the self control of a man in the position of accusede With
all the background to this incident, 1 think that there would
be a grave risk that a reasonable man of the clasgs lnvolved
would suddenly altack the oppressove The suddenness of the

attack, and its noture, contrary to the strlctest clan traéitiens@

apd contrasting with the whole previous course of cﬁ%i;§ﬁ by aceu-
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ged in upholding his obligations ln spite of his undesorved
sufferings, glve rome confirmaitlon of this view,

A Tubtlive aspoet of the mabitor 18 that the pushing wasg

| an unprovoked assaully and an assertlon of an unlawful vestroint

an 1iberﬁy,‘amounxing to n false srrest. The ageused wps
thepeforg, apari from proveocation, entitled to vesisi. On the
facta, howavér, ﬁe wng not oryilng Lo escape from or provent
untaviful arreat.

It now becomes a guestion vheithor the nature of the
abiack made by acoused was justliied by the provecation or
whother ©bhe provocation constiinbtes a mtior proper to be taken
inte aceount on the question of punmishment onlys

In my opinlons albhough the achbions of the deceasaed do
amount bo provosntion of the choracter contemplated by Sectlong
30% and 268, o peasonalle man ought not to have been provoked Yo
tho extent of killing his advessary.  He sught to have been
preparedy a8 he hed been wp Lo this point, to go to Court to
soek rodress, in splie of the faet that his only normmal access
to responsible officers would e bhrough native pollee,
intorproters and villege offilclaley whom he had every reason to
dlgtrunte His own 1ife wes nob in dangexs; and I think that the
inguly involved was nob sach ag to Justify an lntentional
illinge-- hus the attack actually wade, though provoied, wes
dispropovtionnte bo bhe provocatlon offered, and vas due, in ny
aplinion, to a hatzged of the nang end & fear of further sudiering
ot his hanGge. -

Looking at the pesition of the accused gubjeatively
T bave overy syspathy for himy- but I hold that his conduet ﬁ%ﬁ
nat gatisfy the hecessgery objoctive tests.

VYerdiets Guilty of Wiiful Hurder

Hentence of death redovdeds-




