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J U D G M E N T  

This is a question of evidence which has  a r i sen  during 

t h e  course of t h e  t r i a l .  The P l a i n t i f f  gave widence of h i s  vers ion 

of a conversation vhich i s  mate r i a l  and which c o n s t i t u t e s  an i s sue  

a r i s i n g  on t h e  pleadings. The P l a i n t i f f  was not cross-examined a s  t o  

t h i s  conversation and no fu r the r  evidence on t h i s  po in t  was given by 

t h e  P l a i n t i f f ' s  witnesses. 

During t h e  course of h i s  evidencein-chief ,  t h e  

Defendant Company's p r inc ipa l  witness i s  now asked by Counsel f o r  

t h e  Defendant t o  g ive  h i s  version of t h e  same conversation. Dbjection 

has been taken  by Counsel f o r  t h e  P l a i n t i f f  on t h e  ground t h a t  the  

defence is precluded now from t r e a t i n g  t h e  conversation i n  question 

as comprising an i s s u e  between the  p a r t i e s  because Counsel f o r  the  

Defence has, by f a i l i n g  t o  cross-examine on t h e  point,  accepted the  

P l a i n t i f f ' s  version of t h e  conversation. 

Since I had not encountered such a proposi t ion i n  the  

course of my own experience, I adjourned f o r  a few moments t o  g ive  

the  point  sane consideration,  and I have had t h e  b e n e f i t  of argunent 

from Counsel. 

A s  a s t a r t i n g  point,  I should say t h a t  t h e r e  i s  no 

doubt t h a t  Counsel ought t o  cross-examine t h e  witnesses f o r  t h e  

other  s ide  on every sub jec t  matter which i s  t h e  sub jec t  of an i s sue  

before the  court.' I f  he does not do so, he may be take" a s  conceding 

t h e  opposing par ty ' s  version of t h e  f a c t s ,  a t  l e a s t ,  on t h e  mat ters  
, . 

i n  question. Counsel,.however, c l e a r l y  has  a d i s c r e t i o n  a s  t o  t h e  

course which he w l l l  t a k e  i n  cross-examination, and should any 

inference a r i s e  from h i s  conduet of t h e  case, the  r e s u l t  may be t h a t  

he is exercis i rg  t h a t  d i sc re t ion  a t  t h e  c g s t o f h i s  c l i e n t  i n  
. . , . 

r e l a t i o n  t o  t h e  ~ o u r t ' s  f inding on sane p a r t i = u l a r  i ssue;  Where no . . 

cross-examination t akes  place,  then a t  t h e  end of t h e  t r i a l  i n  t h e  . . ,  . .  
ordinary course the  CO'% w i l l  d r a w t h e  inference t h a t  t h e  evidence 

, ,  , 



i s  no t  challenged, and t h e  case of The Kins v. Walter Berkley Hart ,  

r epor t ed  i n  1932, Vol. 23 Cr. Ap. R. a t  p. 202 is a very good example 

of th i s .  

Where t h e r e  has been some cross-examination on same 

mat ters  bu t  not  on o the r s ,  a s imi l a r  r e s u l t  may follow i n  r e l a t i o n  

t o  t h e  mat ters  which were not  made sub jec t  t o  cross-examination, 

bu t  Counsel cross-examining a witness may ind ica te  by genera l  cross- 

examination a s  t o  c r e d i t  or  otherwise t h a t  t h e  whole of t h e  witness '  

evidence i s  re fu ted  by h i s  c l i en t .  In  cases  of t h i s  kind t h e  question 

r e a l l y  is  a s  t o  what inference  a Court should draw a t  t h e  end of t h e  

t r i a l  i n  a r r iv ing  a t  i t s  conclusion as t o  t h e  facts.  The r u l e  of 

p r a c t i c e  indicated  does not  :.ecessarily have any bearing on what 

t h e  opposing s ide  may do i n  r e l a t i o n  t o  ca l l ing  of evidence t o  

con t rad ic t  t h e  P l a i n t i f f ' s  case. There a re  ins tances  c i t e d  i n  some 

of t h e  cases  t o  which I have been r e f e r r e d  where a witness has not  

been allowed t o  con t rad ic t  a former witness on t h e  ground t h a t  t h e  

former witness was no t  cross-examined on t h e  point  and d i d  no t  have 

h i s  mind s p e c i f i c a l l y  d i r e c t e d  t o  t h e  sub jec t  mat ter  t o  be d e a l t  

with by t h e  l a t e r  witness" 

From t h e  r a t h e r  incomplete r e p o r t s  and annota t ions  

ava i l ab le  hero it seems t o  me t h a t  t h e s e  cases a re  not  cases  where 

t h e  e a r l i e r  witness i s  being contradic ted  i n  t h e  sense merely t h a t  

t h e  l a t e r  witness i s  being asked t o  g i v e  a d i f f e r e n t  vers ion of some 

mate r i a l  fac t .  I t  seems t o  me t h a t  t h e s e  a r e  cases  where t h e  e a r l i e r  

witness is being contradic ted  i n  t h e  sense t h a t  the  l a t e r  witness i s  

being ca l l ed  f o r  t h e  purpose of proving t h a t  he has made some p r i o r  

incons i s t en t  statement,  t h i s  being a mat ter  a r i s ing  under t h e  widence  

and t h e  s t a t u t o r y  condi t ion  t h a t  the  witness must f i r s t  have h i s  mind 

d i r ec ted  t o  t h e  p r i o r  incons i s t en t  statement must be complied with. 

It seems t o  me t h a t  it i s  not poss ib le  f o r  t h e  

P l a i n t i f f  t o  r e l y  on an estoppel a r i s i n g  out of t h e  mere f a c t  t h a t  

Counsel f o r  t h e  Defence has not cross-examined h i s  witnesses on sane 

r e l evan t  issue. It i s  r a t h e r  t o  t h e  advantage of t h e p l a i n t i f f  than 

t o  h i s  detriment t h a t  Counsel f o r  t h e  Defence omitted t o  cross- 

exainine on t h e  point  because it puts  t h e  P l a i n t i f f  i n  t h e  pos i t ion  

of being able t o  contend t h a t  t h i s  e v i d e k e  is  o r  was &challsngqd'.i 

I f ,  however, l a t e r  i n  t h e  t r i a l  t h e ~ e f e n c e  proposes t o  c a l l  . . 
witnesses t o  support  a contrary  vers ion of t h e  f a c t s  on some i s sue  

a r i s ing  undel t h e  p leadings ,  i t h i n k  t h a t  $he-correct  course i s  

f o r  t h e  P l a i n t i f f ' s  Counsel i f ,  i n ' f a & ,  h e i s  taken by su rp r i se ,  

t o  apply f o r  leave  t o  c a l  add i t iona l  ivitnehes.  Such an app l i ca t ion  

may be  granted under t h e  Court 's  gener i l 'power  t o  exe rc i se  i t s  

d i sc re t ion  i n  t h e  con t ro l  of proceedings t o  ensure, so  f a r  a s  



poss ib le ,  t h a t  t h e  Court w i l l  have t h e  b e s t  oppor tuni ty  u l t ima te ly  

of a r r iv ing  a t  t h e  t ru th .  

A s t r i k i n g  example of t h e  Court's d i s c r e t i o n  being 

exerc ised i n  t h i s  way i s  i n  Bissby _v. ~ i c k i n s o n ,  r epor t ed  in Vol. 

4 Ch. Div. a t  p.24. 

It has  been p u t  t h a t t h e  P l a i n t i f f ' s  wi tnesses  have 

no t  had an opportunity t o  g i v e  a l l  t h e  evidence which they  may have 

been able t o  g ive  i f  t h e  P l a i n t i f f  himself had been cross-examired. 

This  is probably a f a i r  apprecia t ion of t h e  pos i t ion ,  bu t  no 

object ion can a r i s e  t h a t  Counsel f o r  t h e  P l a i n t i f f  d i d  not  have an 

opportunity t o  re-examine by reason of t h e  omission t o  cross- examine . . 
on t h i s  point ,  because Counsel examining a witness-in-chief must 

. . 
e l e c t  t o  terminate  h i s  examination a t  \dratever p o i n t  he th inks  most 

. . 
appropr ia te  and on t h e  understanding t h a t  he  may n o t h a v e  an 

. . 
opportunity t o  expand t h e  evidence on 'some p a r t i c u l a r  p o i n t  i n  re- 

examination. I f  Counsel f o r  t h e  P l a i n t i f f  has  r e f ra ined  from 

c a l l i n g  addi t ional  witnesses,  r e ly ing  on Defendant's conduct of t h e  

case  i n  t h i s  matter ,  he is now taken by surpr ise ,  and I would th ink  

t h a t  he  would have s u b s t a n t i a l  grounds f o r  an appl ica t ion f o r  leave  

t o  r e c a l l  t h e  add i t iona l  witnesses. Even i f  t h i s  were t o  be 

regarded a s  presenting a r ebu t t ing  case,  it is c l e a r  t h a t  an 

appl ica t ion t o  do t h i s ,  even t o  t h e  ex ten t  of c a l l i n g  evidence 

merely t o  confirm t h e  P l a i n t i f f ' s  o r i g i n a l  case, may be  granted 

where Counsel i s  taken by surprise.  

To t e s t  t h e  mat ter  f u r t h e r ,  a  cur ious  q w s t i o n  would 

a r i s e  i f  Counsel f o r  t h e  Defence were now t o  apply f o r  leave  t o  

cross-examine t h e  P l a i n t i f f  on t h i s  very po in t  on t h e  ground t h a t  he 

had inadver tent ly  omitted t o  do so  before. I am not  f o r  a moment 

suggesting t h a t  he should t ake  any such course, bu t  i f  t h e  question 

were t o  a r i se ,  I th ink  t h a t  t h e r e  is no doubt t h a t  t h e  Court could, 

i f  it saw f i t ,  g r a n t  such an app l i ca t ion  i n  t h e  i n t e r e s t s o f  j u s t i c e  

and might i n  consequence e n t e r t a i n  s i m i l a r  app l i ca t ions  from Counsel 

f o r  t h e  P l a i n t i f f .  

I do no t  th ink  t h a t  t h e  references  i n  t h e  8 t h  Edi t ion  

of Mr. Phipson's t e x t  book deal  wi th  t h e  p rec i se  p o i n t  which I have 

t o  consider, although t h e  r a t h e r  gene ra l i sed  statement on page 471 

c i t i n g  t h e  case i n  Brown v. Dunn seems widely enough expressed t o  

be  applicable. Reading t h e  whole paragraph, however, it seems t o  

me t h a t  t h e  author i s  r e a l l y  dealing with t h e  o the r  type  of case t o  

which I have r e fe r red ,  where it is sought t o  c a l l  a  wi tness  f o r  t h e  

purpose of proving a previous con t rad ic tmy  statement a l l eged ly  made 

by t h e  f i r s t  witness.  



I say nothing a t  t h i s  s t age  as t o  coment  wl~ich may 

be made or inferences which may be drawn a s  a r e s u l t  of Counsel's 

f a i l u r e  t o  put  any question t o  a witness i n  cross-examination, 

because I mn not  here concerned k t h  t h a G  I say nothing a t  t h e  

mment a s  t o  t h e  c r e d i b i l i t y  of any witness,  f o r  it seems t o  me 

t h a t  t h e  c r e d i t  of t h e  pr incipal  witnesses on both s ides  will be 

very much i n  issue. So f a r  a s  t h e  p resen t  point  is  concerned, I 
i hold t h a t  t h e r e  is  no r u l e  t o  t h e  e f f e c t  t h a t  by f a i l i n g  t o  cross- 

examine oli some p a r t i c u l a r  point  which i s  re levant ,  Counsel l o s e s  

h i s  r i g h t  t o  tender  a p a r t  of 'an oppbsing case evidence t o  contra- 

d i c t  t h e  witness whose evidence was'not subjected t o  cross-examination 

on t h e  point. I t h e r e f o r e  hold t h a t  ~r .EiXWs'quest ions  a re  i n  order, 

and as I have indicated,  i f  h& ~ 'Regan  has any appl icat ion t o  make 

t o  meet the  s i&at ion,  he havirg been taken by surpr ise ,  I w i l l  

e n t i r t a i n  such an app l i ca t ion .  

8 th  March, 1962, 


