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I f ind  tho Ssfenrlark g u i l t y  of t h i s  manslaughter. 

The Crown a l l e g e s  t h a t  t h c  accused k i l l e d  t h e  

deceased unlawfully i n  circumstancss amounting t o  tho  crime of 

manslaughter. It i s  t h e  rluty cf tho  Court t o  convict  i f  t h e  Crown 

proves t o  my s a t i s f a c t i o n  kayond r n s o n a b l e  doubt t h a t  t h e  accused 

drove t h e  vch ic l e  of which h. was t h e  d r i v e r  a t  the  r e l evan t  t ime 

with such lack of ca re  t h a t  h i s  conduct may be cha rac te r i sed  by 
... 

such a descr ip t ion a s  g ross ly  c a r c l e s s  o r  reckless ,  

I t  must bc provcd beyond reasonable doubt t h a t  t h e r e  

was i n  t h e  qua l i ty  of t h c  lack of c x e  which he exh ib i t ed  an element 

of c u l p a b i l i t y  or  what an ordinary man would understand a s  ' 

c r i n i n a l i t y  surpassing i n  a mater ia l  degree mere f a i l u r e  t o  measure 

up t o  t h e  standard of ca re  of t h e  ordinary reasonable man. "For t h e  

purposes of t h e  Criminal Law t h e r e  a r e  degrees of negligence and a 

very high degree of negligence i s  required  t o  be proved before  t h e  

felony i s  es tabl ished.  Probably of a l l  t h e q i t h e t s  t h a t  can bo 

applied ' reckless '  most nea r ly  covers t h e  case." Andreivn v. 
Director  of Publ ic  Prosecutions,  1937 A.C. a t  p. 583. In  t h i s  case 

I f i n d  considerable a s s i s t ance  i n  t h e  notion t h a t  tho  conduct 

cons t i tu t ing  manslaughter shauld be  a breach of o duty of ca rc  t o  

such an extent  as  t o  mer i t  t h e  e p i t h e t  "culpable". See Callaqhm- 

y. The Queen, 87 C.L.R. a t  p. 115. 

I t  i s  c l e a r  from t h e  evidence t h a t  t h e  deceased 

INOSI-IEREMIA, met h i s  death  on t h e  n igh t  of t h e  17th February 

l a s t  by reason of i n j u r i e s  sus ta ined by him when he was s t ruck  by 

a jeep on t h e  Hubert Murray Hjqhway, t h c  jeep being dr iven by t h e  

accused. 

The b!.tm.en l!ighna:. i s  27 f e c t  wide with gravel  

edgos, t h a t  on t h e  Chincse s t o r e  s i d e  i; very a i d e  indeed. For 

some 150 ycrrl; 03 t h c  E ; l i i l i  s i d e  o i  t ho  point  of col l i s io ; ,  the  



road is  s u b s t a n t i a l l y  s t r a i g h t .  On t h e  Moresby s i d e  it t u r n s  t o  t h e  

l e f t  j u s t  p a s t  t h e  p lace  where t h e  body of the  deceased l ay  on t h e  

road imncdiately a f t e r  t h e  ma te r i a l  incident.  Some 1 5  f e e t  on t h e  

Bad i l i  s ide  of t h e  Chinese s t o r e ,  which can be  seen i n  Exhibi t  "D" 

t h e r e  is  a small laneway, a l s o  t o  be seen i n  t h a t  Exhibi t ,  and some 

50 yards nearer  t o  B a d i l i  t h e r e  i s  a road known a s  t h e  Sa lva t ion  

A n y  Read, which j o i n s  t h e  Hubert Murray Highway, not a t  e r i g h t  

angle, but  a t  a s u b s t a n t i a l  angle s l i g h t l y  favouring a veh ic l e  

t r a v e l l i n g  from Bad i l i  and des i r ing  t o  tu rn  from Hubert Murray 

Highway i n t o  t h e  Sa lva t ion  Army Road. From t h e  Chinese s t o r e  t o  

t h e  p lace  where t h e  Highway t u r n s  t o  t h e  r i g h t  and a veh ic l e  would 

Q0 out of s i g h t  t h e  d i s t ance  i s  some 120 t o  130 yards. 

The night  was a f a i r i y  dark n igh t ,  and t h e  evidence 

concerning t h e  l i g h t i n g  i s  t h a t  the  a r t i f i c i a l  l i gh t ing  so  f a r  as  

s t r e e t  lamps were concerned was very sparse,  and so  f a r  a s  l i g h t s  

i n  shops o r  s t o r e s  a r e  concerned was a l s o  q u i t e  sparse. There i s  

evidence t h a t  t h i s  po r t ion  of t h e  Highway i s  i n  what might be  

regarded, e s p e c i a l l y  on a Saturday night ,  as a populous area. 

To t e s t  t h e  q u a l i t y  of t h e  conduct of t h e  accused, it 

i s  necessary f o r  me t o  s t a t e  t h e  f a c t s  which are  established t o  my 

s a t i s f a c t i o n  beyond reasonable doubt. 

The accused was d r iv ing  h i s  jeep from Hohola t o  

Koki f o r  p r i v a t e  reasons not  involving any haste.  The deceased and 

h i s  companion, who was se r ious ly  in ju red ,  were a t  t h e  t ime of t h e  

accident proceeding across  t h e  roadway from t h e  s ide  f u r t h e r  f r m  

Moresby, which I c a l l  t h e  T u t t  Bryant side,  t o  t h e  s ide  nearer  

Moresby, which I c a l l  t h e  Chinese s t o r e  s ide ,  The accused's 

veh ic l e  was approaching them on t h e i r  r i g h t  as  they crossed t h e  

roadway. It i s  es t ab l i shed  t h a t  t h e  impact occurred when t h e  jeep 

was s u b s t a n t i a l l y  on t h e  wrong s i d e  of t h e  roadway. This  follows 

from t h e  evidence of Trousdale, Exton, Nelson-Tom and Emanuel 

Torricheba, Maysora-Sqowa, and t o  some extent,  t h e  statements of 

t h e  accused himself .  The t h r e e  witnesses,  Exton, Nelson-Tom and 
. . 

Emanuel Torricheba, were standing on t h e  Chinese s t o r e  side.of t h e  

roadway, w e l l  o f f the  bitumen, d i r e c t i n g  t h e i r  a t t e n t i o n  t o  t h e i r  

r i g h t  and away from t h e  d i r e c t i o n  i n  which t h e  jeep was caning, 

and away from t h e  p lace  where the  deceased and h i s  canpanion were 

crossing. They were caused t o  tu rn  l e f t  by a loud bang, followed 

c lose ly  by another bang, and each of these  witnesses i s  q u i t e  c l e a r  

t h a t  he saw the  jeep on its wroq  s i d e  so  f a r  t h a t  its r i g h t  wheels 

were well  off the  bitumen. This  must have been very c lose  t o  t h e  

t ime of t h e  ac tua l  col l i s ion ' .  



m e  of them observed some ob jec t  f a l l  from t h e  

r i g h t  hand s i d e  of t h e  jeep,  and t h i s  turned out t o  be thC ~ P C E ~ S C ' : .  

He f e l l  on t o  t h e  bitumen a t  a p o s i t i o n  some 2 f e e t  6 inches from 

t h e  Chinese s t o r e  s i d e  a t  a time when these  th ree  witnesses,  and 

indeed t h e  accused himself, say t h a t  t h e  jeep was taking a course 

veering f r w  a p o s i t i o n  which was f a r  on i t s  wrong s ido  i n  a 

d i r e c t i o n  which i f  maintained would have taken it on t o  i t s  c o r r e c t  

side. The accused says t h a t  f o r  some s u b s t a n t i a l  d i s t ance  a f t e r  t h e  

, impact he did not  succeed i n  g e t t i n g  r i g h t  back t o  h i s  c o r r e c t  sido 

bccause thc  jeep r e fused  t o  respond t o  h i s  e f f o r t s  t o  s t e e r  it t o  

i t s  c o r r e c t  s ide ,  and h i s  course was f o r  t h i s  d i s t ance  r e s t r i c t e d  t o  

t h e  middls of t h e  road. The evidence of Trousdale, who was a t  t h e  

r e l evan t  time following t h e  jeep,  some 150 yards behind it, was t h a t  

h i s  a t t en t ion  was a t t r a c t e d  t o  it by t h e  f a c t  t h a t  it was on t h e  

wrong s i d e  of t h e  road, so  much so  t h a t  he thought it was going t o  

tu rn  t o  t h e  r i g h t  up t h e  Sa lva t ion  Army Road. He says he observed 

it t r a v e l  on t h e  w o w  s i d e  of t h e  road from a pos i t ion  some 50 yards on 

the  Bad i l i  s i d e  of t h e  p lncc  where he subsequently saw t h e  body on 

t h e  roadway, t o  well  beyond t h a t  pos i t ion .  He pu t s  its r i g h t  wheels 
... 

e i t h e r  off t h e  bitumen o r  j u s t  on t h e  edge of t h e  bitumen. 

Although t h i s  witness was a considerable d i s t ance  from 

t h e  jeep a t  tho  r e l evan t  time, h i s  evidence i n  conjunction with t h a t  

of t h e  other wi tnesses  i s  most he lp fu l  i n  t h e  so lu t ion  of t h e  problem 

of locnti lxj  t h e  p o i n t  of co l l i s ion .  He seemed t o  me t o  be  a r e l i a b l e  

a d  c a e f u l  person. Ho could not f a i l  t o  impress one a s  t ry ing  t o  g iv2 

h i s  r eco l l ec t ion  and not  t o  r econs t ruc t ,  although M s .  Rissen 

l eg i t ima te ly  but,  I th ink,  wrongly submitted t h a t  t h e r e  was a l a r g e  

element of r econs t ruc t ion  i n  h i s  evidence. There can be no doubt 

t h a t  what caught h i s  a t t e n t i o n  and held  h i s  a t t en t ion  was t h e  f a c t  

t h a t  t h e  jeep was on t h e  wrong s i d e  and remained so  while it covered 

a s u b s t a n t i a l  d is tance .  I f i n d  t h a t  a t  t h e  moment of impact t h e  

deceased man was p r a c t i c a l l y  on t h e  edge of the  bitumen on t h e  

Chinese s t o r e  side. 

Although it i s  proved t h a t  t h e  body was lying some 

25 t o  30 f e e t  on t h e  Bad i l i  s i d e  of t h e  Chinese s to re ,  and some 50 

yards i n  t h e  Moresby d i r e c t i o n  from where Trousdale says he f i r s t  

saw it, t h e  ac tua l  d i s t a n c e  of t h e  po in t  of impact from t h e  p lace  

where t h e  body was deposi ted  remains d i f f i c u l t  t o  determine. I t  

seems ce r t a in ,  however, t h a t  t h e  impact occurred a f t e r  t h e  jeep 
... 

came under Trousdale's ohservaii  on. 

The jeep had t r a v e l l e d  on t o  t h e  wrong s i d e  of t h e  

road before any of t h e s c  witnesses saw it. Those who attendcd t h e  



scene of t h e  c o l l i s i o n  madc no e f f o r t  t o  attempt t o  t r a c e  t h e  course 

of t h e  jeep. Although t h i s  might have been d i f f i c u l t ,  it may wcll  be 

t h a t  an examination of the  road and t h e  ea r th  s i d e s  of the  road would 

have produced he lp fu l  evidence of physica l  fea tures .  The pos i t ion  of 

t h e  body and bloodsta in  was not necessa r i ly  the  s i g n i f i c a n t  f e a t u r e ;  

the s i g n i f i c a n t  f e a t u r e  was t h e  loca t ion  of the  po in t  of impact and 

t h e  course of t h e  jeep. The body may have been, and probably was, 

thrown or  c a r r i e d  a mate r i a l  distance.  

On t h e  question of spced, t h e  evidence makes it c l e a r  

t h a t  t h e  jeep was t r a v e l l i n g  a t  a subo tan t i a l  s p e ~ d .  Trousdale, who 

was himself t r a v e l l i n g  a t  30 miles pc r  hour a t  t h e  time of h i s  f i r s t  

observation of t h e  jeep,  s t a t e s  t h a t  t h e  jcep was go ingfas t e r  than 

he was. He estimated t h e  speed a t  40 t o  45 miles  per hour. I th ink  

he was t h e  b e s t  s i t u a t e d  t o  a s ses  t h i s  speed with any accuracy. The 

nat ive ,  George Exton, says t h e  jeep was t r a v e l l i n g  much f a s t e r  than 

normal speed. There was very l i t t l e  o the r  evidence of t h e  speed save 

t h e  dmage t o  t h e  jeep. Although one would not draw any conclusion 

from t h i s  a s  t o  any p rec i se  spced, it is c e r t a i n l y  c o n s i s t e n t  wi th  

high speed. b e  i s  amazed t h a t  t h e  human body could cause t h e  ex ten t  

of t h e  kind of damage suffered by t h e  bonnet. I am s a t i s f i e d  t h a t  

t h e  speed of t h e  jeep was about 40 miles  pe r  hour.. 

A s  t o  t h e  speed of the  deceased and h i s  companion 

crossing t h e  road,  I accept t h c  evidence of Maysora-Scqrjwa t h a t  t h e  

men were walking - not  running - b u t  were walking quickly. Having 

regard t o  t h e  way i n  which t h i s  evidence was given, I i n t e r p r e t  it 

a s  meaning t h a t  t h e  men werc walking a t  about four mi les  per hour. 

A s  t o  what happened before  t h e  impact, t h e r e  i s  t h e  

evidence of Maysors-Sqowa, t h e  passenger of t h e  accused, and two 

statements of t h e  accused himself, t h e  f i r s t  t o  Sub-Inspector Fyfe 
. . 

and the  second i n  an unsworn statement from t h e  dock before  me. 

The passenger could not  be sa id  t o  be a s a t i s f a c t n r y  

witness with regard t o  t h e  course of t h e  jeep,  bu t  he d id  say, and 

I accept ,  t h a t  he saw t h e  deceased and h i s  conpanion i n  t h e  l i g h t s  

of t h e  jeep walking from t h e  Tu t t  Bryant s i d e  t o  t h e  Chinese s t o r e  

s ide  t o  near ly  ac ross  t h e  bitumen. The men were walking quickly  

b u t  not  running, and when f i r s t  seen were some s u b s t a n t i a l  d i s t ance  

i n  f r o n t  of t h e  jeep. The d i s t ance  was demonstrated by t h e  witness 
b. 

a s  about 22 yards, b u t  I do not  accept  t h i s  as  precise.  This wl tness  

a l s o  sa id  t h a t  he saw t h e  men when t h e  jeep was opposi te  t h e  

Salvat ion Army bus stop. This bus s t o p  was on t h e  Bad i l i  s ide  of 

t h e  Salvat ion Army Road. This witness is  unre l i ab le  a s  t o  whether 

t h e  jeep was on i t s  c o r r e c t  o r  i n c o r r e c t  s i d e  at t h e  time when he 



f i r s t  saw t h e  men. Ho gave c m t r a d i c t o r y  answers. He i s  q u i t e  c l e a r ,  
. . 

however, t h a t  it w j s  on t h e  vmong s i d e  a t  t h e  moment of impact. The 

accused sa id  t o  Sub-Inspector Fyfe i n  substance t h a t  he saw t h e  

deceased and h i s  companion "coming down" t h e  Tut t  Eryant s i d e  and 

"wanting t o  go" t o  t h e  Chincse s t o r e  s i d e  and t h a t  he decided t o  go 

round i n  f r o n t  of thrm by swinging t o  h i s  r i g h t ,  and t h a t  vhilst 

engaged i n  doing t h i s  hc saw t h a t  he could not g e t  round i n  f r o n t  of 

them without co l l id ing  with a veh ic l e  approaching from the  o the r  

d i r ec t ion ,  and t h a t  he  was caused t o  swing t o  h i s  l e f t  again i n t o  t h e  

! pedestrians.  To me he s a i d  i n  substance t h a t  the  jeep was on t h e  

proper s ide  and t h a t  he saw t h e  pedes t r i ans  run across  bu t  come back 

again towards t h e  T u t t  Bryant s i d e  because of a ca r  approaching from 

t h e  o ther  d i r ec t ion ,  and t h a t  he swung "round them" and bumped them 

J- and then had d i f f i c u l t y  i n  regaining h i s  proper s i d e  and was forced t o  

proceed along t h e  middle of t h e  road. Thissuing "round them" must have 

been a move t o  t h e  r i g h t ,  because according t o  the  accused, it took 

him t o  a pos i t ion  from which hc was unable t o  recover more than t o  

reach t h e  middle of t h e  road. He was q u i t e  c l e a r  t h a t  h i s  d i f f i c u l t y  

was t o  g e t  t h e  jeep t o  go back t o  t h e  l e f t ,  

I am unable to accept t h e  suggestion of t h c  accused 

t h a t  the re  was a c a r  approaching from t h e  o ther  d i rec t ion.  Had t h e r e  

been the re  must have been some inc iden t  between it and t h e  jecp o r  t h e  

body on t h e  ground o r  t h e  m t i v e s  who gathered t o  t h e  body forthwith. 

Trousdale could hardly  have f a i l e d  t o  see  it. Yet Maysora-Sogowa 

says p l a i n l y  t h e r e  was no ca r  cuming i n  t h e  upposite d i r e c t i o n  and t h e  

( only ca r  i n  t h e  v i c i n i t y  a t  t h e  t ime was a s t a t i o n a r y  ca r  on t h e  Tu t t  

Bryant s ide  of t h e  road. The s t o r y  of t h i s  o ther  ca r  i s  t h e  figment 

of t h c  imagination or  an invention of t h e  accused's. 

. I t  was suggested t h a t  t h e  accuscd perhaps mistook t h e  

s t a t i o n a r y  Peugeot mentioned by Exton f o r  t h e  approaching car. Should 

t h i s  be so, it i s  a yrave r e f l e c t i o n  on the  accused's look out, and 

of cour5e it would mean t h a t  thc rc  was no vch ic l e  i n  exis tence  o thc r  

than h i s  own which could h a w  iilflucnced thc behaviour of t h e  
. . 

pedestrians.  

I r e j e c t  a l s o  thi! squ~rles'ion t h a t  t h e  pedes t r i ans  

having proceeded some clistancc across  t h e  rood proceeded back again 

t o  the  posi t ion  where they were struck. I am l e f t  t h e r e f o r e  with a 

s i t u a t i o n  i n  which the  jeep s t ruck t h e  pedes t r ians  a t  a f a s t  speed 

when they were well  on t h c  Chine.? s t o r e  s i d e  of t h e  road, and t h a t  

t h e  accused had madc not t h e  slightest e f f o r t  t o  reduce speed, 

although he had seen the pe rks t r i zns  m thc  road. In  addi t ion  the  

accused gives  a desc r ip t ion  and explanation of the  inc ident  which 



I am s a t i s f i e d  beyond reasonable doubt t h a t  on the  

Facts proved t h e r e  i s  no hypothesis reasonably open which i s  

cons i s t en t  with an absence of r eck les s  o r  culpable negligence. 

For a  d r i v e r  such as  t h e  accused vAth some yea r s  of 

s a t i s f a c t o r y  dr iv ing experience behind him, h i s  conduct on t h i s  

occasion was s u r p r i s i n g l y  incompetent, and I have no doubt is 

genuinely r e g r e t t e d  by him now. There i s  no evidence t o  expla in  

t h i s  lapse.  H i s  conduct i s  l e f t  t o  speak f o r  i t s e l f ;  

Tt is  conceded t h ~ t  i n  tha  case of a  se r ious  accident  

a t  Koki, t h e r e  i s  always a reasonable prospect  t h a t  a  d r i v e r  who 

s tops  may be manhandled by t h e  nat ives .  I t  is s a i d  t h a t  no 

s igni f icance  can be  a t tached t o  t h e  f a i l u r e  of t h e  accused t o  s top  

a f t e r  t h e  accident. Vlhile I accept t h i s ,  and i n  t h i s  case  a t t a c h  

no s ign i f i cance  t o  t h i s  aspect  of t h e  mat ter ,  a  responsible  d r i v e r  

should, of course, r e p o r t  t h e  accident  for thwi th  a t  t h c  nea res t  

Po l i ce  Station.  F a i l u r e  t o  do t h i s  would not  always be  t r e a t e d  ss 

non-significant. 

During t h e  course of t h i s  case, my a t t e n t i o n  wns 

clram t o  t h e  law which prevents  t h e  Court f r an  convicting f o r  some 

l e s s e r  offence where an accused person is  charged with manslaughter, 

but  t h a t  charge is  not  es tabl ished,  although a  l e s s e r  of icnce  is. 

The reasons  which induced t h e  S t a t e  of Queensland t o  

amend t h e  law i n  t h i s  r e s p e c t  would appear t o  be sound, and f u l l y  

appl icable  t o  t h i s  T e r r i t o r y ,  ancl could perhaps be considered by t h e  

Legis la ture  f o r  adoption i n  t h i s  Terr i tory .  

Sentence - 12 months. I.H.L. 

9 .3  3.m. 

12 th  April ,  1962. 


