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L
T (BEs  VARZIN LAWDE).
REAS O "OR EHAEAR
SBY.
The question at present “o be dealt with
is whether evidence is reguirved ov iz admissible

going to Vunadadir Lo hear the evidence ag to Tachts

vemaining in issue.

For the asgistance of Counsel I intimated

whilst at Vunadadiz that as ag pregent advized

was disposed to take the view thaet the law in

in WNew Guines over the period i

wmantioned was

governad by Ordiunsnces of the present Territory and

that as a mather of construction the gso-callsd

HGeyman? law became a

Specieg of adopted law and’

was to be regarded mot as foreign law but ag payt

off the law of the Territory. I indicated that T

would gtabe my Tir

foroe

ral conelugion and reasons as soon

te prove what law was in Tovee in New (uines batueon
1aa2 and the c}.a'i;@ when the Mandate to the Commonwezith
of Augiralila hecame effective. 53%9 qUestion was
argued before me on the 6tﬁ Moy shortly prior to

a matter

ik,




"

§

a8 posgible atter wmy Penuzn,bo pQPb MOﬂe Fexan

Y have had the beﬁefit of wellﬂCOﬁ%Lde@L
arguments on this peoint and would have 14t tle or no
doubl that if this vere a guestion to be decided under
the generél lagry the Germen law previously in force
would be regarded as Toreign law in the prasent forum,
1 was relerred to a good deal of authority to show that
laws formerly in force in various counbries are gb

to be regorded as part of the laws of those counbrics.

Ag a corollsh

roit hag bheen JGJO in some cages that a.
PArson praetiaing today ag & lawyer in a COUnTTY may
be regarded o expert in some quite foreign legal system
" which was Toymerly in foree in his countyy ., Phig iz

no doubt upon the footing that a practitioner is deemed

a

to be an expert in the vhole of the law in foree in the
countIy Whérerhe practises, and appropristely enoigh.,
this includes past laws and even archaic laws of that
COUNLTY o Hevertheless in none of thege cagses did T
detect any suggestion that the law of a particular coumiiy
ineluded laws which were never applied or administered
by the Courts of the Sovereizn poﬁer of that country ,
but had only been administéred previously as law in the
seme area by Courts of a foreign power which then
governed thal area, In other words 1t seems to me that
the practical questions which have generally srisen
have beeﬂ Formulayed in gueh & way that British Court 8,
for example3 tcday mnghh well regard Saxon 1qw as part
of” the law of thelr for&m upon the assumption that it
contlnued to bhe recognised sud applied in appropriate
cases after the Nocman Conquest, but that thew@ is uno
rLle established which would extend the gurwsd1ctloﬁ of
the Courts of the present Sovereign in such a way as to

incorporate the laws previously applied and enforced by
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some totally different and foydign power, but never

continued 1n force aft owuardsm

Apart from statute, thereforve, I think that the
German lawy in New Guinea would inevibtably be Toreign
law, not the law of this forum, and would be appropristely

proved &z 8 fact by experts in that law.

Tarnlng to the legislation at present in Torce
in the Territory, we have sueh provisions as the Laws
Repeal and Adopting Ordinance of New Guinea appoar?ng in
Volume ﬁr of the Ammotated Laws 192L-19%5 at p. 3003.
Thls Ordinance took effect on the 9th May, 1921? the same
date as that upoa which the Commonwealth New Guilnes Act
of 1920 canme lnto foree. Th“rs Act ls reprinted in
Volume I of the New Cuinea Laws at po 5. The statubory
déelaration of the existence of the Territory and the
authorlty to the Governor-leneral to accept tho Mandate
whon issued arve contained in this Ordinance, end upon a
- reading of the preamble’s definitive provisions it would
appear that the Territory of New Guinea came into exlstence
on that date ags a peolitic entity@ Contemporansously ‘
with that the Laws Repeal and Adopting Ordinance provided
for the cessation of German laws. Notwithstanding this
general cessation of operation of the German laws provided
for in Section 4; the Ordinence provides in Section 5 and
- subsequent Sections a saving for the validity of a variety
of transactions and matters which owed their original
force to the pre-existing German law. 'Native interests,
native customs and various other things are not to be
affected by the provisions'of the Ordinancés These
Sections do not in terms exbtend the operation of the former
law. They preserve transactions and interssts which srose
Vaodor that law. The Orvdinence is, in my view, as a

o

master of conghruchtion consistent with but not indicative
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of an intention that for gowe Linited purposes the
Terpitory Courts shonld rad ognise and egpply Gorman law

in relation only to mabbere whilch avose before the 9ih
Moy, 1921, The Spctions would be egually served whethew

the CGermsn laws weve received az Tact ov applied as laws

Fove positive indications of inbention are,
however, to be found in the Judiciary Opdinsnce of
1921-1938 spuesving in Volume T of the Lews of the

Yorritory of Wew (ulnea at p. S0¥. Trig Ordinsnce

(ia)

Fsalfoct on the 9th May, 1921, By Section 4 of

thie Ordinsoes the Gersman Courts previcusly establiszhed
£

in the Terrltory were Lo ccase to opersie, and by Sectlon

5 the Courts cong nitubed by that Ordinsnce wore Lo have

5 T
-5

jurisdiction, power and aukhority to apply and

o

Eipal o (3
1

effect bto thwe law that prior to the commencement of the
Taws Repewl and Adopting Oedinonce 1921 was in force in

the Territory. Altbhough Section & conlers this

o

jurisdiction on the asw Courds only Tor specliisd

purposes, the termg of this specification ave both wide

and waried aund cover every kind of justiclable question

that one can readily imegine. The jursidiction

therefore iz a matter of subshence  and not souws mere

C'i‘

rivial exeepiion or wnomalye

The Courts congtituted by the Judliclaxy
Ordinance inclu@a the Supveme Court which by subsequent
legislation became one of the predecassors of the
present Supreme Court of the Tefribory of Papua and
New Guinea. TFurther the Supreme Court of New Guines
28 established under that Ordinance was a Court

belonging to the present "regime" and although 1t

appears to be clear from Ffrosi v. Stevenson
58 ColL.Ro 528 that the Mandated Territory was not vo

be regarded as part of the British Dominions In any sense,
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it iz clear that the unbroken line of Lourts and

risdictions which subsist to this date have or have

L
&

had the jurlsdicilon and therefore by necessary
implication the duty to give affect vo the Tormer German
Jaws.

Tt seems Lo me to follow that these Germen
laws are part of the "law of the forum! at any rate oy
the purposes of sany guestion coming within Sectlion 5 of
the Judiciary Ordinance 1921, This dogs not mean that
they ave gt of the genewal body of “iiving Law' gbub
rather that the post-mortem lnguiry involved is in the

gpecifled Courts, to be & Judiclal legel process.

A subsidiary question arises,; whether the repeal
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this situation, By bection 3 of the Supreme Court
Ordinance 1948, the Judiclary Ordiﬁance 1921-1938 of

the Territory of Hew Guinea 1s repealed except for Sectlons
23 and 23A. The Judiciary Ordinance of 1946 1s also
?epealedm Nevertheleas by Section 6 of the Bupreme Court
Ordinsnce the present Supreme Ciurt is to have the same
Jurisdiction as was jmmediately before the commencement

of the Ordinance exercisable In relation to the Territory
of Papua-New Guinea, the Territory of Papua or the
Terrltory of New Guinea. It seems to me therefore that
the effect of Section 5 of the Judleisry Ordinance of
1921 in conferring jurlsdlction on the Courbs, 1 fully
preserved, at any rate so far as the Supreme Court is

concerned, by Section 6 of the Supreme Court Ordinance.

These express provisions in the Ordinances
would serve no purpose if the Courbt were to apply the
ordinary principles applicable to foreign law, and to

treat questions of law arising hefore the constitution

/R
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of the Territory., &8 gussiion of facit.  Unee the Court

glve gifechk to o system of law, even a past sysbem of
law, ¥ Shink that 1t Follows that thet law ls to be
understood ag taling effect ag law and nobt mgvely as a
facts To make this possible Sechions 4 and ¥ ave, in
mwy opinion., %0 be read a8 wesning thabt notwiitbstanding

The general cesssition of operavion of Gepssn Courts

and laws as guch, the German law has been adopted as 2

2

aw of the Tewrritory to e administers
by the new Conrbg. 16 follows, in gy view, thab the
Courts of the Tervitory must Tor the purgoges gpecified
be regarded a3 aware of thet law and ag having the duty
informing themselves what, abt the velevant time the
sbake of that law was, for the purpese of enabling then

t0 exercise Jurisdlction for which they ave responsible.

=1

npve considered the judgment of my learved
predecessor Siv Beauwaont Phillipe given in the Mortlock
Islands Land Case oun the 29th April, 1930 With vespect
I agree with the conclusion which he reached in that

C&B&e

Whether the seme view applies bto Land
Commiscloners genevally is enother matter. It applles
to the Supreme Court as a consequence of a particular

jurisdiction conferred upon it.

The position is analogous to that of the
English Courts, including the Hlouse of Lordsg, in relation
to Scottish Law. See Halsbury 3rd Edition, Volume 15,
ps 335, para. 610, Here I think thot the law of
Cerman origin specified in the Territory Ordinances

is not adopted as part of the general law of the

Territory but that in the specified Courts, whenever

the guestion arises by wirtuve of our laws, "What was the
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forper 1aw?" - those Courtg, and only thuse Courts,

determine the guestion jndicially.

The Commissioner could and I think should
treat it as foreign lew and admit evidence of it ue a
fact. On appead the Supreme Court will of course be
amsisted by that evidence, but, perhaps Inappropriately
wmder present conditions, would be bound to coue to its
own conclusions without the assistance of further

evidence.

e question éfises whether the Supreme Court,
on appeal, éan admit evidence on this gubject which might
have been admitted by the Commissioner, acting under
Sectlon 56 of the New Guinea Land Titles Restoraiion
Opdinance 1951, Much to my regret I think that sveh

a course iz not open to We. In effect it would mean
that the Court was avoiding the responsibility of
exercising a jurisdiction expressly conferred cn it, by
reference to Sections which are there for & tiere

procadural purpose.-

I hold therefore that evidence as to the laws
in foree prior to the 9th May, 1921, cannct be received,

not belng evidence of fact, but of law,

lJ p




