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. JUDGMEGNT

The prisoner 1s presented upon an indictment charana him with
the manslaughter of one TOBA.

The Crown has called as a witness for the prosecution one

AWA TAWARA. AWA TAWARA has glven evidence that the aceused is her
husband and at the time of that marriage the accused had no other
wife, She states that he married the woman TOBA, his second wife,
by native custom and that the accused has not had any other wife.
AWA TAWARA lived with the accused alone untll the second marriage
and thereafter the three parties lived tegether. She said that her
husband had pald bride price for her in the fom of pigs and foods.
It was paid to the brothers of AWA TAWARA. Thare was no ceremony
but the brothers held a celebration at which they constmed all or
gome of the bride price.

The Crown seeks to adduce evidence from AvWA TAWARA of some
conversation of a nature incriminating to the accused, HMr. Rissen,
for the accusad, has objected to this evidence on the ground that
N4A TAWARA is the accused's wifs and as such is incompetent by reason
of the principle of the Common Law that a wife and a husband are not
compatent wltnesses as zgainst each other. It 1s sald that the rules
of Common Law that for the tims -being are in force in England so far
a8 the same are applicable to the circumstances of the possession are
likewlse the principles of Common Law in force and prevalent in Papua.
See Courts and Laws Adopting Ordinance (amended) of 1889, Section 4.

This offence was committed in Papua. Tt is txue that according ?
to the Common Law of Bngland for the time being a wife of the accused
is incompetent to give evidence against him in a case of this nature.

The question is whether on the evidence AVA TAUARA is the wife
of the accused. .

There is in force in Papua an Ordinance called the HMarriage
Ordinance 1912-19%58., By Section 11 it provides that no marriage shall
he celebrated except by certain Ministers of rellglon, a District
Reglstrar or an authorised Justice and only after certaln formalities
have been observed. Perhaps the more important provision in Section
18 which provides that every marriage which shall he celebrated by
any such Minister, Registrar or Justice shall be a legal and valid
marriage to all intents and purposes and no other marriage shall
axcept as herelnafter provided be valid for any purpose. The
exceptions do not touch the present problem. Section 32 provides
that the Ordinance doas not extend to any marriage hetween partles
both of whom are Quakers or Jews and that every marriage cslebrated
between such parties shall be as legal and valid as if duly golemnised |
under the provisions of this Ordinance if when celebrated it was a i
valid marriage according to the usages of the (uakers or Jaws as the
case may he,

Provisions of this nature have been in force in Papua since
1889 when the Marrlage Act of 1884 of Queensland was adopted.
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During all this time innumerable “marriagss" by native cugtom
have occurred between native men and women. The bulk of the native
poepulation at present living 1s the result of such marriages. Such
marriages vastly exceed those celebrated under the provislons of the
Ordinance. ' ‘

Unless there is some reason for exciuding marriages by native
custom from the operation of the Act all these marviages are invalid
and the bulk of the native population is illegitimate.

Ons might fesl that the Act was not intended to refer to
marriages by native custom but T cennot discover any legal basis on
vhich to justify such a view. It is to be noted that the Marriage
Ordinance 1935-1936 of the Territory of Wew Guinea ekpressly provides
that nothing in that Ordinance shall apply to any marriage both of the
parties to which are natives. No such provisions can be found in the
Papuan Ordinance. It is alsc to be observed that the Native
Ragulations 1924 applicable to the Territory of Yew Guinea.provide
that avery marriazge hetwaen natives which ig in accordance with the
custom prevailing to the tribe or group of natives to which the
parties to the marriage or either of them belong or belongs shall he
a valld marriage, These provisions appear in Part IV of the Mative
Administration Regulations headed "Marriage and Divorce.” A provision |
corresponding to this Part IV is consplouously absent from the Native
Adninistration Regulations of Papua. There is ample authority for _
the making of & regulation in corresponding térms but it has not heen
made. Ses Section 5, Mative Regulations Ordinance 1908~1952 (Papua) *
and Section 4, Native Administration Ordinance 1921~1938 (Mew Guinea). -

Notwithstanding the invalldity of marrisges by native custom
the ¥ative Regulations of Papua contain important provisions requlating.
the conduct of persons who are married by native custom. Thus Clause
77 empowers a Magistrate of a Court for Mative Matters to make an
ovder for maintenence of 8- deserted wife. However, it states oxprasqu
that "wife" for the purposes of that regulation "includes any woman
that by custom of natives is regarded as or reputed to be the wife of
a man,” Also Clause 84 creates the offence of sdultery by or with

a "wife" but expressly states that "any woman that by the customs of
nativps is the wife of a man shall for tha purposes of these Tﬂqua%ion
be deemed. to he the wife of such man."

1 have not discoverad in the OTdinahces and Regulations of
Papua & provision which expressly or Impliedly states or hecessarily
assumes that merriage by native custom creates a marital status,
Various provisions create righis and duties as between parties to 2
marriage by native custom but this does not touch the question of
sbatus.

The Mative Roqulations TEMnove natives from the TerriLOry
equivalent of the statutes of distributions. The Workmen's
Compensation lagislation, the scope of which was extended to cover
native workers in 1958, is careful to state expressly that the word
"wife" in relatlon to such a worker means & wife whether by native
custom or otherwises, other than a wife of a polygsmous union entered
into after the dats on which the worker entered into employmant with
the employer concerned, .

The CompansatiOn to Relatives Ordinance 1991 and its 3UCCRSSOT
Part IV of the Law Reform (Miscellaneous Provisions) Ordinance 1958
are expressed in terms which provide no hint that marriages by native
custom create any marital status in the parties,

The NativerEmployment Ordinance 1958 expressly states that wife
of an employee means wife whether by native custom or otherwise other
than a wife of a polygamous union entered upon after the date of
commencament of any relevant employment.

The Native Labour Regulatlons refer to banefits to be extanded
to the wife of a native under contract of service who 1s granted
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permission to sllow his wife to eccompany him to his place'of :
employmant. o ,

The Hative Taxes Ordinance 19171936 exempts from taxatioen
a native who is supporting four children of any wife of hiss provided
that this exemption .shall not spply to & native who has more than one
wife unless each wife has four childrén whom the native is supporting.

In relation to these two last mentioned provisions it might
be argued that they proceed on the basis that marital status oxists
in the "wife" who has become sa by native custom but, for myself,

i do not think this is 50,

T am, therefore, unable bo f£ind eny statutory modification 5
of the invalidation by Section 18 of the Marriage Ordinance of all v
marriages othey than those célebrated in accordance with Section I :
of the Ordinance” and the marrlages of Quakers and Jews enterved Into :
in accordance with their own usages, ‘

Unlass, therefors, it can be sald that the Marriage Act is
addressed only to persons not. balng sboriginal natives or such person
who live according to native custom, then 1t seems to be it must
follow that persons marrisd according to native custom in Papua arve
not married at all. .- ' : ' ;

The piindipl@ of the Common Law which makes husbands and wives
incompetent witnesses rélates only to husbands and wives who validly
have that status by their sppropriate law.

The Marvrisge Ordinance 15 certalnly addressed to natives
generally. - Natives may marry non~natives and each other pursuant to
its claused, It 1s impossible for the Ordinance to say to the ;
native population - i

(a) that 1t may marry under the Ordinances

{b) ‘that no marriages other than a marriage celebrated
in accordange with the Ordinance is valid for any
purpose, and at the same time to be deemed to say
that the status of married woman to marriad man is
recognised notwithstanding that the marriage relled
on is eatablished by native custom alone, :

It is true, of course, that the Common Law of England as "in
force” or one might say “expressed® today recognises for some purpose
marriages of a polygamous character and Common Law marrlages. It may
be argued that having regard to the domicile of the accused and
AWA TAWARA and the customs of their native aroup, thelir marriage
would be recognised by the Common Law for sertain purposes. Bub the
Gommon Law has never extended recognition to a macriage which by the
statutes of the lex locl celebrations, snd of the domicile is declared
invalid, The difficulty about the accused's marriage is that it is
rendered invalid by a statute of that kind.

1f one were dealing with s statute creatinu incompetence on
the part of a person described as. the wife of another 1t might be
pogsible to find indications in the statute thet the expression "wife"
was to be accorded a meaning wide enough to embrace persons merely
regarded as wives. Mo such process can be resorted to with reference
to a provislon of ths Common Law relating to wives. The only wives
that can he comprehended by the Common Law im such a provision are
women who are parties to & valid marriage, The resull is that the
evidence of AWA TAWARA is admissible.
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