
'The p r i sone r  i s  presented upon an indictment  cherqlnq him with 
t h e  manslaughter of one TOBA. 

The Crown has  ca l l ed  a s  a witness f o r  t h e  prosecution one 
AWA TAWARA. AWA .TAI'JARA has  given evidence t h a t  t h e  accused is her  
husband and a t  tho  time of t h a t  marriage t h e  accused had no o the r  
vdfe. She s t a t e s  t h a t  he married t h e  woman TOBA, h l s  second w:l.fe, 
by na t ive  custom and t h a t  t h e  accused h s s  not  had any o the r  wife. 
AlWA TAIVARA l i v e d  wi th  t h e  accused alone u n t i l  t h e  second marriage 
and t h e r e a f t e r  t h e  t h r e e  p a r t i e s  l i v e d  together .  She sa id  tha.t  h e r  
husband had pa id  b r ide  p r i ce  f o r  h e r  i n  t h e  form of p i g s  and foods. 
I t  was paid t o  t h e  b ro the r s  of AYIA TAI'IARA. There was no ceremony 
but .the b ro the r s  he ld  a ce lebra t ion  a t  wh3.ch they  constmed a11 o r  
some of %he b r ide  pr ice .  

The Crown seoks t o  adduce evidence from AWA TAVhIIIA of  some 
conversat ion of a na ture  incr iminat ing  t o  t h e  accused. Ilr. Rissen, 
f o r  t h e  accussd, has  objected t o  t h i s  evidence on t h e  ground t h a t  
A'liA TA'NAHA i s  t h e  accused's  vrife and a s  such 3.e fncompotent by reason 
of t h e  p r inc ip l e  of t h e  Common Law t h a t  a wffe and a husband a m  not  i, 
competent witnesses a s  aga ins t  each o ther ,  I t  i s  s a i d  t h a t  t h e  r u l e s  
of Common Law t h a t  f o r  t h e  %ime .being a r e  i n  fo rce  i n  England s o  f a r  
a s  t h e  same are  appl icable  t o  t h e  c i r cumetance~  of tho possession are  ,, 

l ikewise  t h e  p r i n c i p l e s  of Cmvon Law i n  force  and prevalent  in I'apua. 
See (amended) of 1889, Sect ton 4. ., 

This  offence was cmmi t t ed  i n  Papua. T t  l a  t rue  t h a t  accordina 
t o  t h e  Comon Law of  E n ~ l a n d  f o r  t h e  time being a wife of t h e  accused 
is incompetent t o  gLve evidence oqai~ns t  him i n  a case of t h i s  nature,  

The ques t lon  i s  whether on t h e  evidence A'WA TA:!ARA i s  t h e  wife 
of  the accused. 

There i s  4 n  fo rce  i n  Papua an Ordinance ca l l ed  t h e  Llarrltegn 
Ordinance 1912-1933. By Sect ion 11 it provides t h a t  no marriage s h a l l  
be ce lebra ted  except by c e r t a i n  Minis te rs  of r e l ig ion ,  a I X s t r i c t  
Reg i s t r a r  o r  an author ised  J u s t i c e  and only a f t e r  c e r t a i n  f o n a l i t i e s  
have been observed. Perhaps t h e  more Pmportant provision i n  Sect ton 
18 which provides t h a t e v e r y  marriaqe which s h a l l  be ce lebra ted  by i 

any such k!inister, Regis t ra r  o r  J u s t i c e  s h a l l  be a Legal and v a l i d  
marrlane t o  a l l  i n t e n t s  and purposes and no o t h e r  marriage s h a l l  
except  a s  h e r e i n a f t e r  provided be v a l i d  f o r  any purpose. The 
exceptions do  not  touch t h e  present  problem. Sect ion 32 provide6 
t h a t  t h e  Ordinance do136 not  extend t o  any marriage between p a r t i e s  
both of whom e r e  Quakers o r  Jews and t h o t  every marriage colebre.ted : 
between such p a r t i e s  s h e l l  be a s  l e g a l  and v a l i d  a s  i f  duly solemnised 
under t h e  provisions of t h i s  Ordinance i f  when ce lebra ted  it was a 
v a l i d  marriage according t o  t h e  usages of t h e  Quakers o r  Jews a s  t he  
case  may be. 

Provisions o f  t h i s  na ture  have been i n  force  i n  P a p a  s ince  
1889 when t h e  Marriane Act of 1884 of Queensland was adopted. 
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During a l l  t h i s  time innumerable "inarriages" by n a t i v e  custom 
have occurred between na t ive  men and women. The bulk of t h e  na t fve  
populat ion a t  pi-esent l i v i n g  i s  t h e  r e s u l t  of such marrlaqes. Such 
marriages v a s t l y  excoed those  ce lebra ted  under t h e  provfsions of t h e  
Ordinance. 

Unless t h e r e  is some reason f o r  exclud3.ng marriages by na t ive  , '  

custom from t h e  operat ion of t h e  Act a l l  t hese  marrLaq6s a r e  Inva l id  
and t h e  bulk of t h e  na t ive  population i s  i l l e g i t i m a t e .  

One might f e e l  t h a t  t h e  Act was not  intended t o  r e f e r  t o  
marriages by na t ive  custom but  I cannot d iscover  any l e g a l  b a s i s  on 
which t o  j u s t i f y  such a view. I t  is t o  be noted t h a t  t h e  Narriarie 
Ordinance 1935-1936 of t h e  T e r r i t o r y  of New Guinea express ly  prov9.des 
t h a t  nothing i n  t h a t  Ordinsnce s h a l l  apply t o  any mar r f aw both of t h e  
p a r t i e a  t o  which a r e  nat ives.  No such provis ions  can be found i n  t h e  
Papuan Ordinance. I t  is a l s o  t o  be observed t h e t  t h e  ?lat ive 
Regulat ions 1924 appl icable  t o  t h e  T e r r i t o r y  of Vew G u ~ n e a p r o v i d e  
t h a t  every  marriaae between n a t i v e s  which i s  I n  accordance .with t h e  
custom p reva i l i ng  t o  t h e  t r i b e  o r  aroup of na t ives  .to which t h e  
p a r t i e s  t o  tho  marriage o r  e i t h e r  of them belong o r  belongs s h a l l  be ,. 

a v a l i d  marriage. These provis ions  appear i n  Pa r t  ZV of t h e  Native 
Administration Regulations headed "Marriage and Divorce." A provis ion  :' 
corresponding t o  t h i s  Pa r t  I V  is conepicuously absent  from t h e  Vative 
Administra'cfon Regulations of Bapua. There 9.s ample au tho r i ty  f o r  
.the making of a r egu la t ion  i n  correspondfng terms but it has not  been : 
made. See Sect ion 5, Native R~gUlBtioIIa Ordinance 1908-2952 (Fapun) 
and Sact ion 4, Native AdmPniatration Ordlnance 2921-193 (!!ow Guinea). 

i.!otwithstanding t h e  i n v a l i d i t y  of marrisges by na t ive  custom 
t h e  W ~ t i v e  RequlatLons of l'apua contain important provis ions  r equ la t inq .  
t h e  conduct of persons who a r e  marxied by na t ive  custom, Thus Clause 1 
77 empowers a Magistrate  of a Cour t '  f o r  bbtive klat ters  to.  make an 
o r d e r  f o r  maintenance of u dsse r t ed  wife. IHowevor, i't s t a t e s  expressly. 
t h a t  "wife" f o r  t h e  purposes of  t h a t  r egu la t ion  "%ncludes any woman 
t h a t  by custom of na t ives  i s  regarded a s  o r  reputed t o  be t h e  wife of 
a man." Also Cloukie 84 c s a a t e s  t h e  of fence  of adul te ry  by o r  w:th 
a "wife" but  expre6sly s t a t e s  t h a t  "any woman t h a t  by t h e  cus'toms of ,, 

n a t i v e s  i.s t h e  wife of 'a men shall. f o r  t h e  purposes of t hese  r egu la t ion ,  
be deemed t o  be t h o  wife of such man." 

J have not  discovered i n  t h e  Ordinances and Requ1.stlons O F  
P a p u a a  provis ion  which express ly  o r  implledly s t a t e s  o r  neceb-sorily 
e s s m e s  t h a t  marriage by n a t i v e  custom c r e a t e s  a rnerftal s t a tu s .  
Various provis ions  orea te  r i g h t s  and d u t i e s  a s  between p a r t i e s  t o  a 
marsiage by na.tive custom but  t h i s  does not  touch tho  ques t ion  of  
s t a t u s .  

The Native Regulations remove n a t i v e s  from .the ~ o r r i t o r y  
equiva lent  of t h e  s t a t u t e s  of distributions. The i'Jorkmen's 
Compensa~tlon l e g i s l a t i o n ,  t h e  scope of which was extended t o  cover 
n a t i v e  workers i n  1958, i s  ca re fu l  to .  s t a t e  expressLy t h a t  t h e  word 
"wife" 1n r e l a t i o n  t o  such cr worker means a wife r41ether by. na t fve  
custwn o r  otheswlae, o the r  .than a wife of a polygamouk union entered  
i n t o  a f t e r  t h e  date, on which t h e  worker en tered  i n t o  employment ~ l t h  
t h e  employer concerned. 

The Compensation t o  Re la t ives  Ordinance 1941 ond i t s  successor  
[>ar t  IV of t h e  Law Reform (Miscellaneous Provisions)  Ordinance 1958 
a r e  expressed i n  t o m s  which provide no h i n t  t h a t  marriabes by na t ive  
custom c rea t e  any mar i t a l  s t a t u s  9.n t h e  part ' ies.  

The NatXve Unployment Ordinance 1958 axprt?ssLy states t h a t  w%fe 
o f  an employee means wife whether by na t ive  custm o r  ot;herwisn o t h e r  
t han  a wife of a polygamous union entered  upon a f t e r  t h e  do te  of 
commencement of any r e l evan t  employment. 

The Native Labour R e ~ u l a t i o n e  r e f e r  t o  b e n e f l t s  t o  be extended 
t o  t h e  wife of a n a t i v e  under con t r ac t  of s e r v i c e  who is granted 
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pemlss ion  t o  al low h i s  wife t o  accompany h'lrn'to h i s  place o f  
employment, 

The ! W i v e  Taxes Ordinance 1917-1936 exemp'ts from t axa t ion  
a na t ive  who i s  supporting fou r  ch i ldren  of  any wife of hLs$ provided 
t h a t  t h i s  exemption s h a l l  not  apply t o  a n a t i v e  who h a s  more then one 
wife u n l e s ~  each wife has  four  ch i ldren  whom t h e  na t lve  1 s  support.Zng. 

14 r e l a t i o n  t o  t h ~ a a  two l a s t  mentioned p ~ o ~ s i o n 6  i t  might 
be argued t h a t  they proceed on t h e  b a s i s  t h a t  mar i t a l  s t a t u s  Oxi6tS 
in t h e  "wife" who h a s  become s o  by na t ive  custom but, f o r  niyeelf, 
2 do not  t h ink  t h i s  is so, 

I am, the re fo re ,  unable to f i n d  any s t a t u t o r y  modificat ion 
of t h e  PnvBLidation. by Sect ion 10 of  the  Idasriago Ordfnance of a l l  
marriages o t h e r  than those  chlebrated i n  accordance with Sect ion I I  
of t h e  Ordinance' and t h e  marriages of Quakers and Jews entered  i n t o  
i n  accordance with t h e i r  own uoages. 

Unless, therefore ,  i-t  can he s a i d  t h a t  t h e  ilorriaue Act is 
addressed only t o  peraons n o t b e i n ~ a b o s i g i n a l  na t ives  o r  such person 
vho L ~ V R  accord in^ 'to na t ive  custom, then it seems t o  be it must 
follow t h a t  persons. marr t sd  according t o  na t ive  custan i n  Papua a r e  
no t  married a% a l l .  . . 

The p&ncfpls  of t he '  Common Law whlch makes husbands and wives  
incompetent witnesses r e l a t e s  only Lo husbands and '~ ives  who v a l i d l y  
have t h a t  s t a t u e  by t h e i r  appropr ia te  law. 

The Marriage Ordinance is' c e r t a i n l y  addressed t o  na t ivea  
ueneral ly.  Natives may marry non-natl.ves and each o'ther pursuant t o  
i t s  c lauses ,  I t i s  impossible f o r  t h e  Ordinance t o  say t o  t h e  
na t ive  population - 

( a )  t h a t  lt may marry under t h e  Ordinance; 
(b )  t h a t  no marriages o the r  than a marriage ceLebrated 

9n accordance with t h e  Ordinance is v a l i d  f o r  any 
purpose, and a t  t h e  same time t o  be deemed t o  say 
t h a t  t h e  s t a t u s  of married woman t o  married man i s  
recounised notvrithstending t h a t  t he  marriage r e l l e d  
on i s  establ9shed by na t ive  custom alone. 

T t  i s  t r u e ,  of  course, t h a t  t h e  Cwfion Law OF England a s  " i n  
force" o r  one migh:t say "expressed" today m c o ~ n i s e ' s  f o r  sane purpose 
marriages o f  a polygamous cha rac t e r  and Common Law rnarriaues. I t  may 
be ~r8uri.d t h a t  h a v i n g r e g a r d  t o  t h e  domic.l.le of t he  accueed and 
AWA TAViARA and ,the customs of Lheir  na t ive  group, t h e i r  marriane 
would be recognised by t h e  Common Law f o r  c e r t a i n  purposes. But: t h e  
Common Law has  ,never extended recogni t ion  t o  a merr%age whlch by t h e  
s t a t u t e s  of t h e  l p x  l o c i  ce lebra t ions ,  and of t h e  don1ciI.e i s  dec lared  
inval id.  The d i f f i c u l t y :  about t h e  accuoed's marstage 3.6 t h a t  i t  l a  
rendered i n v a l i d  by a s t a t u t e  of  t h a t  'klnd. 

I f  one were dea l ing  with ' a  s t a t u t e  c r ea t inu  incompetence on 
t h e  p a r t  of a person described a s t h e  wife of another  3.Z: m%ght bo 
posaible t o  f ind  i n d i c a t i o n s  i n  -the s t a t u t e  t h a t  t h e  expression "wife" 
was t o  be accorded a. meaning wide enough t o  embrace persons merely 
regarded a s  wives. ?lo such prOCRse cao be r e so r t ed  t o  with re ference  
t o  a provision of t h e  Common Law r e l a t i n g  t o  wives. The only wives 
t h a t  can be comprehended by' t h e  Common Law i n  such a provl6ion a r e  
women who a r e  p a r t i e s  t o  a v a l i d  rnaxr5.age. The r e e u l t  16 t h a t  .the 
evidence ole AYA TAWARA i.s admissible,  


